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WHAT IS A PROMISE IN LAW? 


ig has been said! by a thoughtful and instructive writer that “a 
contract may be well enough defined as an agreement to which | 
the law annexes an obligation.” 

The approval or rejection of this concise definition would seem 
to indicate a radical difference in the conception of a promise, and 
its adoption by the present writer appears to have involved him 
in a friendly controversy with at least two of Professor Langdell’s 
colleagues on the Harvard Law Faculty. This article is an at- 
tempt to state the writer’s position more fully than could be done 
in an oral discussion. 

It is believed that “ promise” in law is the equivalent of “ con- 
tract.” When a lawyer speaks of “promise,” he surely is not 
using the word in a lay sense. It is not conceivable to me that 
the term “ promise” as a legal idea can mean anything except 
words of promise to which the law annexes an obligation. When 
we speak of a unilateral contract, we mean a promise in exchange 
for which an act or something beside another promise has been 
given as consideration. We there clearly have in mind the idea 
of promise as something binding. Words of promise are consid- 
ered as an offer merely, unless they have ripened into a legal obli- 
gation. Viewed from any standpoint, the legal idea of promise 
seems to come back to something binding, something to which the 


1 A Brief Survey of Equity Jurisdiction, 1 Harv. L. REV. 56, note 1. 
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law annexes an obligation, and if this is so, promise and contract 
do not differ as terms, for a promise is a contract. It is true that 
one may accept Professor Langdell’s definition and yet not agree 
that promise is equivalent to contract, and it may be argued that 
therefore it by no means follows that a promise is something to 
which the law attaches an obligation. At any rate, a radical differ- 
ence of view seems to exist as to what is meant by this term 
“promise,” and this difference leads to the argument that the law 
may well recognize mere words of promise as equivalent to the 
legal term “‘ promise”; in other words, that the lay and the juristic 
use of the term “ promise” are identical. 

But to go further back for a moment, let us consider how we are 
to determine whether any given state of facts is such that we can 
say it conforms to a legal conception. When we say that a con- 
tract exists because we have an agreement to which the law an- 
nexes consequences, it may be replied that this is vicious reasoning 
in that the very question under dispute is whether the law will or 
will not annex its consequences to this very agreement, and that to 
say the law will do so in any case begs the question in dispute. 
This would be true if it should be argued that a given agreement 
is a contract decause the law annexes consequences, but such is not 
the position which should be taken. 

Professor Williston, referring to Anson’s criticism of the above 
method of reasoning to the effect that it is practically arguing in a 
circle, says: “. . . but it has not been always observed that the 
same criticism may be made in the case of every bilateral contract 
if the test of the sufficiency of consideration is defined, as it usually 
is, as a benefit conferred upon the promisor or a detriment suffered 
by the promisee. To enter into a binding obligation to do or not 
to do anything whatever is always a detriment, and on the other 
hand, unless a promise imposes.an obligation, no promise whatever 
can be considered a detriment. It is, therefore, assuming the point 
in issue to say a promise is a detriment because it is binding.” 

Professor Williston wrote as a lawyer and from the legal stand- 
point; consequently it seems evident that his terms are used 
professionally, and that the word “promise” is employed in a 
legal sense. 

This argument, therefore, assumes that there may be a promise 
in law which does not impose a legal obligation. 


18 Harv. L. REV. 35. 
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_ But if a promise in law is always equivalent to obligation, as 
is here contended, there is no begging the question in Professor 
Williston’s illustration. If my contention is correct, as a promise 
in law is always a “ binding obligation,” and such obligation is 
always a “ detriment,” the conclusion necessarily follows that a 
promise may always constitute a consideration, and the question 
in any given case is whether a promise can be found. 

The lawyer answers this question by the exercise of his profes- 
sional training, and says this is an agreement of such a character 
that the law should, on principle, annex its consequences thereto, 
and therefore it ought to be held a contract. When we examine a 
proposed bilateral contract to determine whether the parties have 
succeeded in their attempt, we should look at each supposed prom- 
ise with a view to its legal requirements, and we may then conclude 
that each is a promise if it meets our professional conception of 
what a promise should be. There is no begging the question in 
such a process. It is true that in reaching our conclusion we must 
examine the proposed promises in every detail, and one point 
among others will necessarily be to ascertain just what is imported 
by the proposed words of promise. 

To establish, then, that in any given case we have a “ promise” 
in law, we must employ our legal acumen, and if at the close of our 
argument another lawyer remains unconvinced it must be left as a 
mooted point.! 

_ The above suggestion of Professor Williston meets the approval 
of Dean Ames,? who then asks, “Is not the alleged question- 
begging in this case, and indeed in all cases of mutual promises, 
purely imaginary?” Not, as he proceeds to explain, because he 
conceives there is any flaw in Professor Williston’s position, but 
because he takes another view of a bilateral contract, which he 
states as follows: “Everyone will concede that the consideration 
for every promise must be some act or forbearance given in ex- 
change for the promise. The act of each promisee in the case 
of mutual promises is obviously the giving of his own promise 
animo contrahendi in exchange for the similar promise of the other. 
And this is all that either party gives to the other. This, then, 
must be the consideration for each promise; and it is ample on 
either of the two theories of consideration under discussion. For 


1 See the argument of Professor Langdell upon this point in 14 Harv. L. REV. 503 
® 13 Harv. L. REV. 31. 
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the giving of the promise is not only an act, but an act that neither 
was under any obligation to give. This simple analysis of the 
transaction of mutual promises is free from arbitrary assumptions 
and from all reasoning in a circle. The supposed difficulty in this 
class of cases springs from the assumption that the consideration 
in a bilateral contract is the legal obligation, as distinguished from 
the promise, of each party. But this is to overlook the difference 
between the act of a party and the legal result of the act. The 
party does the act, the law imposes the obligation. Suppose, for 
example, that X promises to pay A a certain amount of money in 
consideration of A’s signing, sealing, and delivering, atmo contra- 
hendi, a writing containing a promise by A to convey a certain 
tract of land to X, and that A does sign, seal, and deliver the writ- 
ten promise accordingly. X is unquestionably bound by this ac- 
ceptance of his offer. A, however, has done nothing beyond the 
performance of certain formal acts. These acts alone must form 
the consideration of X’s promise. Indeed X by the express terms 
of his offer stipulated for precisely that consideration. He was 
willing to do so, of course, because the performance of those acts 
would bring A within the rule of law which imposes an obligation 
upon any one who executes a sealed promise. Precisely the same 
reasoning applies in the case of mutual promises. Each party is 
content to have the promise of the other given animo contrahendt, 
because each is thereby brought within the rule of law which im- 
poses an obligation upon any one who has received what he bar- 
gained for in return for his promise.” 

It is first to be observed in reference to the above statement that 
“the act or forbearance given in exchange for the promise” to 
constitute “ consideration” must be the act or forbearance asked 
for by the proposed promisor. Consequently, in bilateral con- 
tracts, the giving of a promise, antmo contrahendi, is only sufficient 
when it is the promise asked for, and if a person has asked for an 
obligation, then mere words of promise to which no legal conse- 
quences can attach, do not furnish the promise desired by the other 
party and he has not received “ what he bargained for in return for 
his promise.” ! 

It is very true, as Dean Ames says, that the parties do the act 
and the law annexes the consequences, but my contention is that 


1 Of course one may ask that another repeat an idle formula such as “I promise” 


in exchange for a promise, and upon such act taking place a unilateral contract arises. 
The discussion has no reference to such a case. 
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when one asks for a promise as a consideration he asks for words 
of promise of such a character that the law will annex consequences, 
and unless they are of such a character the consideration asked for 
has not been furnished. 

Dean Ames’s view seems to amount practically to this, that in 
reality a bilateral contract is the same as a unilateral, except that 
in the bilateral contract the act given as consideration consists of 
words of promise, without any regard to whether the law will annex 
consequences or not. 

This suggestion would seem to indicate that by promise in law 
we do not necessarily mean anything more than a formula of 
words. But what is a promise if it obligates to nothing? Words 
of promise are a mere offer until they ripen into a promise, but 
then they change and cannot thereafter be withdrawn. If the 
promise is not to give or do something, what does it mean when 
we say it cannot be withdrawn ; what is it but a mere nothing? 
Can that be a promise in law which binds to nothing, which really 
means nothing ? Can we fairly say that in Dean Ames’s illustration 
given above X asks simply for the formal act of signing, sealing, 
and delivering ? Is it not evident that X does not ask for these 
acts, as such, in the supposed case, but that he does ask for an ob- 
ligation under seal? He does not obtain what he requests because 
no obligation is given. Of course there might be instances in which 
the formal act alone is desired. Thus suppose the following case: 
A and B entered into a contract in writing for the sale of A’s house 
in New York City to B. B’s lawyer examined the title to the prop- 
erty, and objected thereto on the ground that one C, who owned 
the property many years before, conveyed without having his wife 
join in the deed to bar her dower right. C died years before, but 
A hunted up Mrs. C and requested her to execute a release of 
dower on the property which he had prepared and then presented 
to her. This she refused to do. A then promised to pay her 
" $2,000 in consideration of her executing the said release of dower, 
and upon that promise she did so. It subsequently turned out 
that Mrs. C had no dower right in the premises, because C was 
unmarried when he conveyed the premises and did not marry 
until later. 

There would be a contract in this case because A asked for an 
act, namely, executing the formal document presented, and the 
widow relinquished a right, which was to abstain from: writing her 
name. | 


| 


324, HARVARD LAW REVIEW. 


‘But suppose the request had been to release her dower and not 
the formal signing. How could the execution of the instrument 
in that case. support A’s promise, since she had no dower to 
release? How does the case differ when the consideration asked 
for is a promise under seal, and the executed instrument has no 
legal effect, in other words, carries no obligation? Does the pro- 
posed provision merely ask for the execution of the paper, hoping 
that legal consequences may follow? It seems fair to say that 
what A wants is the obligation. 

After a careful study of various arguments advanced, I am unable 
to accept the view that except as an offer mere words of promise 
to which no legal consequences can attach may be considered as a 
legal conception. 

Suppose that both A and B know that A’s pocket is empty, will 
A’s proposed promise to take nothing from said pocket be sufficient 
to support B’s promise to pay $5 ? Surely A’s so-called promise 
is nothing but an empty form of words to which no force can at- 
tach. What does A give up, or from what right does he pledge 
himself to abstain? 

A consideration would seem to be something given by one per- 
son to another in exchange for that other person’s promise. How 
can we say that A has given anything to B by such a proposed 
promise as that in the pocket case? 

But if the writer has correctly understood Dean Ames both in. 
his written views and his oral argument he maintains that A 
would give a promise in such a case, and that it would support the 
proposed counter promise. 

This different conception of the legal import of promise leads 
to practical results in a class of cases which have been much 
discussed. 

_ When a person is under obligation to do a certain thing, can he 
make the doing of that thing the consideration for a new promise, 
either from the party to whom he is under obligation, or from a 
third person? What does he give in exchange for the new prom- 
ise? Take first the cases where the proposed promise is from 
the person to whom he is already obligated. In these cases it may 
be argued that convenience demands the recognition by law’ of the 
proposed new arrangement. But, on the contrary, by such recog- 
nition the courts would seem practically to sanction blackmail. 

. A, who is an-experienced builder, contracts to erect your build- 
ing for $50,000 and finish the work by May 1st. You know 
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nothing about building, but finding that you can advantageously 
put up the structure at that price, you sign the contract and make 
all your arrangements. Building materials increase in price, and 
your builder on February Ist refuses to complete unless you 
promise to pay $20,000 more. Non-completion of your building 
means ruin to you, and you choose the lesser evil and stand the 
loss of $20,000. In other words, although you only bring about 
what you are entitled to, the law is asked to tax you $20,000 for 
nothing. True, you need not promise, if you prefer ruin, but if 
you do use these words of promise you are bound, although nothing 
new is furnished and you receive only that for which you have al- 
ready paid by your first promise. If we are to adhere to the set- 
tled doctrine that a promise must have a consideration, what do we 
find here which has been given in exchange for the promise? 

It may be said that the man may otherwise break his promise. 
It is true that our procedure does not always adequately protect 
against a breach of promise, but certainly the courts do not sanc- 
tion the breaking of promises, and no one doubts that in theory of 
law a promise should be kept, not broken. In cases where the 
promise is made by a third person, we do not have the encourage- 
ment of possible blackmail, but there is still the same difficulty that 
nothing is really furnished in exchange for the promise, there is 
nothing for the offeree to give. But does the case of a new pro- 
posed bilateral contract change the situation? If the offeree has 
no act to give, how can a proposed promise to give that act amount 
to anything? 

Of course there may be cases in which the parties mutually agree 
to give up the existing contract and make a new one. To say, 
however, that there is any such consent in the illustration given 
above is to indulge in the purest fiction. The owner clearly does 
not consent to give up his existing rights. 

There are classes of cases which may seem to conflict with this 
view. Thus in cases of compromise there is the settlement of a 
genuine dispute by a new bilateral contract. In such cases the 
claim on one side may have been without foundation, in which 
event the agreement to give up such unfounded claim does not in 
reality constitute a promise, because the claimant does not give up 
anything, as he proposes to promise to surrender a non-existing 
claim. That the law to-day sustains such compromise agreements 
is beyond question, and it is equally clear that such agreements 
cannot logically be maintained on the theory advanced above. 
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The answer is that such cases are exceptional, and should be sanc- 
tioned solely on the ground that public policy demands the excep- 
tion. It is wise to quiet litigation, and on this ground the exception 
should be made, but it should be recognized clearly as an exception. 

Again, as a general proposition, a man may commit a tort, but 
refraining therefrom will not and should not constitute a consid- 
eration. It is true that there are cases where the non-commit- 
ting a tort is sufficient to sustain a promise, but it is observable 
that this occurs in cases which should never have been held to be 
torts, that is, where there is neither intent nor negligence — in other 
words, they are not, on principle, cases of tort. It is not every 
infringement of an absolute right which should on principle 
constitute a tort. 

As the acts committed in this class of cases should not on prin- 
ciple constitute torts, this exception to the general rule of contract 
may well arise from the fact that it is an anomaly to treat the acts 
in question as torts. Public policy does not operate in such cases 
to prevent a contract from arising, as it does in the instances where 
tort should be found on principle. True, in these cases one in ab- 
staining does not give up a legal right, but it is believed that the 
anomaly arises for the reason given above. 

Thus, suppose a man invited to a Thanksgiving dinner promises, 
in consideration of a counter promise to pay him $100, that he will 
abstain from eating a much vaunted turkey to be furnished at the 
dinner. Suppose, unknown to the host, the turkey in question was 
wrongfully taken from a farmer. It would seem that eating the 
turkey would constitute a tort, and yet the agreement to abstain 
from eating would probably amount to a contract, because the act 
itself ought not to be considered a tort. 

The cases of promises within the terms of the Statute of Frauds 
and the promises of infants and married women at common law 
are also exceptional. The Statute of Frauds furnishes an ordinary 
example of a change brought about by statute, from which no 
argument as to general rules can be drawn. But the so-called 
promises of infants and married women at common law should 
never have been held to be promises or to constitute a con- 
sideration for another promise. To so hold is, in my opinion, 
irreconcilable with principle. 

In a recent review! a suggestion is made which raises an inter- 
esting question. The reviewer says: “The proposition that the 


1 2 Colum. L. Rev. 61. 
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performance of, or the promise to perform, a contractual obliga- 
tion, is no consideration for another promise, does not deprive any 
one, who wishes to secure a new promise to perform the same 
thing, of the power of doing so. If B in the case put wishes to 
secure a new promise from A that he will perform his contract 
with C, he can do so by giving, that is, delivering something to A 
as a consideration for such new promise, as, for example, five dol- 
lars, ora book. The passing of the title is a detriment to the person 
giving it, and is a good consideration for the new promise of A.” 

But does this suggestion help the situation? The correctness of 
the contention that under the circumstances named no second bi- 
lateral contract can be formed is assumed, and on that assumption 
the suggestion is made. Suppose, then, that A is under contract 
with C to do a specific thing, and that B, who is also desirous that 
A should do such specific thing, tries to contract with A, and that 
in exchange for A’s proposed promise to do such thing B prom- 
ises to pay him $5. Ifa contract does not arise, it must be because 
A being already under contract with C cannot make a new promise 
to do the same thing. If, then, A sues B upon the promise to pay 
him $5, B’s defense is “no consideration,” because A could not 
give the exchange promise asked; but if B sues A upon A’s at- 
tempted promise, A cannot answer “ no consideration,” because B’s 
promise to pay $5 may certainly constitute a consideration, but 
A’s answer must be “ no contract,” because the law will not annex 
the consequences of contract to his own attempted promise. That 
is, the law will not recognize that A can promise under such cir- 
cumstances. The difficulty lies in A’s position, and the entire dis- 
cussion turns upon that. If the law will annex the consequences 
of legal promise to A’s mere words of promise, there is no diffi- 
culty, but if we concede that the law will not annex consequences 
to A’s words of promise, how can such consequences arise by B's 
payment of $5? The law must still refuse to annex its conse- 
quences to A’s words, and B has received nothing for his $5. The 
difficulty lies with the proposed promise of A, and not with B’s 
promise. B’s promise to pay $5 must be just as effective as the 
actual payment of $5, and the entire contention goes back to A’s 
inability to promise at all under such circumstances. It would 
thus seem evident that the reviewer’s suggestion does not meet the 
objection. 

Suppose, to take an extreme case, that A being under contract 
to do a certain thing gives what, in form, is a promise under seal 
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to do that same thing. Could such instrument be enforced at 
common law? To be consistent, one must certainly answer “ no.” 
If we maintain that such words of promise are no consideration for 
an exchange promise, it is because they amount to nothing, be- 
cause they cannot be an obligation. If that position is sound, it 
cannot change matters that the words are put under seal. How 
can either the sealed or unsealed words amount to anything? The 
proposed promisor has nothing to promise, as he has entirely dis- 
posed of his right to refrain from doing the supposed act. 

In the various discussions arising on this subject consideration 
is looked upon from the standpoint of “ detriment” to the prom- 
isee, and some effect seems to be given to this term in the 
argument. 

Consideration is something furnished to the promisor in exchange 
for his promise. It need be neither a benefit to the promisor nor 
a detriment to the promisee, and it is only necessary that the 
promisee shall have furnished something sufficient in law which the 
promisor desired in exchange for his promise. 

The best modern authorities agree that benefit to the promisee 
is not the test, but it is still generally stated that detriment is. 
The word “ detriment” is not used in this connection in any tech- 
nical sense, but has its usual meaning in the English language as 
indicating any kind of harm or injury. It is very clear that a det- 
riment in the true sense is not essential, because the consideration 
furnished by the promisee is often a benefit to him and no injury. 
Thus, suppose a case where the man is on the verge of delirium 
tremens. A friend offers him $1,000 in consideration of his ab- 
staining from alcoholic drink for six months. If he thus abstains 
he has furnished a consideration, and the promise to pay $1,000 
certainly arises at the end of six months. Yet. here the promisee 
has been benefited by the abstaining. It is true he has given up 
a right, but that very giving up saved his life and restored his 
health. To call that a “detriment” is the purest fiction, and 
inevitably tends toward confusion of thought. 

Detriment to the promisee, then, is no more an accurate test of 
consideration to-day than is benefit to the promisor, and being 
now a fiction should be discarded. 

Clarence D. Ashley. 


New York UNIVERSITY. 
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THE LAW OF DEDICATION IN ITS RELA. 
TION TO TRUST LEGISLATION. 


ae principles and doctrines of the common law and of equity 
have a twofold operation. In the first place, they create 
rights, and afford remedies, in and of themselves, without legisla- 
tion. In the second place, they afford a justification and a basis 
for legislation. This second feature has a vast practical operation 
in this country, where legislation is confined by written constitu- 
tions, and must justify itself as constitutional; for the doctrine has 
arisen and is firmly established and of wide-spread application 
here, that the underlying doctrines and principles of the com- 
mon law and of equity, so far as they are not affirmatively cut 
down by constitutions, remain notwithstanding the creation of a 
constitution; and that such doctrines and principles are to be 
viewed as stocks upon which by legislation new shoots or “ exten- 
sions,” as they are commonly called, may be freely grafted. 

Thus, the common law doctrines as to common carriers, inn- 
keepers, wharves, and the like, can be applied in legislation to 
modern grain elevators,! “ tickers,” * stock-yards,? and this to the 
extent of introducing important features not provided by the com- 
mon law, such as the requirement of giving bond, the requirement 
of a license, and provision for revocation of the license by an 
executive officer. The doctrines of law and equity as to nuisance 
may be extended to acts which at the common law were not nui- 
sances, nor even unlawful, as the maintaining of a building for the 
sale of spirituous liquors contrary to a state statute. Such legisla- 
tive extension of the doctrine may even have the operation of per- 
mitting injunctions against the use of the building without trial by 
jury.5 The principles (of ecclesiastical law origin) relating to divorce 
a mensa et thoro may be extended by legislation to mere compul- 
sory support by a husband of his wife; and the absence of trial by 


-1 Munn z. Illinois, 94 U. S. 113. 
2 Friedman v. Gold & Stock Tel. Co., 32 Hun 4; Smith v. Gold & Stock Tel. Co., 
42 Hun 454. 
* 8 Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 84. 
Munn ». Illinois, supra. 
6 Mugler v. Kansas, 123 U. S. 623. 
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jury is a feature of the extension,! as of the original doctrine. The 
same is true of extension of equitable doctrines as to clearing titles, 
and of making decrees operative directly upon land.? 

Not only do the principles and doctrines of the common law and 
of equity serve as a constitutional support for legislation; they 
perform also the extremely important service of guiding the legis- 
lation in paths consonant with the traditions of our race and in 
harmony with our existing system, and thus point out a way 
not merely of effective advance, but of wise advance. 

It is proposed in this article to call attention to the origin, rise, 
and doctrines of the law of dedication, and to point out their power 
and their fitness to perform an important service in “Trust” legis- 
lation. What is to be said is pertinent to any class of property, 
real or personal, held by any Trust, and peculiarly adapted to 
its affairs. To avoid burdensome repetition and differentiation, 
however, the law of dedication will be discussed with a view to 
Trust legislation in respect of Trusts which hold coal lands and 
oil lands. 


When Blackstone wrote, the law had lately emerged from 
feudal conditions. It had, however, emerged, not with a doc- 
trine and practice of exclusiveness in private land title, but 
with a contrary doctrine, and an immense number of concrete 
applications of it. From one end of England to the other, 
there existed rights of the general public (or of what may be 
called a local public, consisting of groups of small land own- 
ers) informally acquired, in the form of ways, and commons. 
Among these rights of common were rights to feed animals 
on private land; to take fish out of private waters; and— 
what is closely pertinent to the present discussion — the right 
to strip private land of physical portions of the soil, on the 
surface, or above the surface, or under the surface. These latter 
rights included rights of taking wood for building, and wood 
or peat for fuel, and minerals, stones, and coal. These rights, 
says Blackstone,‘ “bear a resemblance to common of pasture in 


1 Bigelow v. Bigelow, 120 Mass. 320. 

2 Cook v. Allen, 2 Mass. 461; Dascomb v. Davis, 5 Metc. (Mass.) 335; Foster wv. 
Abbott, 8 Metc. (Mass.) 596; Jackson v. Lamphire, 3 Pet. 280; Eitel v. Foote, 39 Cal. 
439; Jackson v. Babcock, 16 N. Y. 246; Sullivant v. Weaver, 10 Ohio 275; Freeman, 
Judgments, sec. 307; Parker v. Overman, 18 How. 140; Langdon v. Sherwood, 124 
U.S. 74. : 

2 Bl. Com. 34. * 2 Bl. Com. 3%. 
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many respects, though in one point they go much farther; com- 
mon of pasture being only a right of feeding on the herbage and 
vesture of the soil, which renews annually; but common of turbary 
and those afore-mentioned are a right of carrying away the very 
soil itself.” 

Actual titles of this class had, in great part, arisen, during 
some centuries preceding Blackstone, in an informal manner. 
They had undoubtedly originated in most instances in permission ; 
but beginning as privileges, they had gradually hardened them- 
selves into title. 

Every system of law, when confronted with existing condi- 
tions the origin of which cannot be historically traced, conjures up 
a theory of origin. In respect of these different classes of ease- 
ments and profits, there were in Blackstone’s time, and there 
still are, theories upon which existing titles of this class had arisen, 
and upon which, therefore, new titles of this class might arise. 
Some of these titles were supposed to have arisen by custom; 
others by prescription; others by formal conveyance. 

Blackstone states the theories; but, with his characteristic blunt- 
ness, he also tells us how these titles in fact arose. He says that 
they arose, in fact, out of the necessities of the public. Some of 
them, he says,! were 


“originally permitted, not only for the encouragement of agriculture, 
but for the necessity of the thing. For, when lords of manors granted out 
parcels of land to tenants, for services either done or to be done, these 
tenants could not plough or manure the lands without beasts ; these beasts 
could not be sustained without pasture ; and pasture could not be had but 
in the lord’s wastes, and on the unenclosed fallow grounds of themselves 
and the other tenants. The law therefore annexed this right of common, as 
inseparably incident, to the grant of the lands ; and this was the original of 
common appendant; which obtains in Sweden, and the other northern 
kingdoms, much in the same manner as in England.” 


Public policy, that is to say necessity, — growing of course out 
of the feature of local monopoly, — is therefore capable by our law 
of creating, and in fact to an enormous extent has created, public 
rights, or rights of groups of outsiders, in private land. Indeed, 
the whole story is told by the name of one class of these rights, — 
a right of taking necessary wood, for fuel or for construction, from 
private land. This class of rights is called in our law “ estovers,” 


1 2 BL. Com, 33. 
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which, as Blackstone points out,! is the French equivalent of 
our word “ necessaries.” These commons of “ necessaries,” says 
Blackstone,? arise 


“ from the same necessity as common of pasture : viz., for the maintenance 
and carrying on of husbandry ; common of piscary being given for the 
sustenance of the tenant’s family ; common of turbary and fire-bote for his 
fuel ; and house-bote, plough-bote, cart-bote, and hedge-bote for repairing 
his house, his instruments of tillage, and the necessary fences of his 


grounds.” 


The doctrine thus formulated and recognized when Blackstone 
summarized the law, is in full force in England to-day. As to the 
various titles which in England have arisen under them, the 
exact manner of acquisition was determined by local conditions 
which in England have now to a considerable extent passed 
away, and in this country have never existed. The result is, that 
the theories under which such titles are supposed to have arisen 
in England, and may arise there now, are not suited to modern 
times. But while Blackstone, in his character of historian and 
philosopher, tells us that these theories are unfounded, neverthe- 
less they had become operative doctrines, and imposed limitations 
upon the courts. 

Some of these limitations were as follows: 

Easements proper — that is, rights of going over, or doing 
something else upon another’s real estate, but without stripping it 
— may, in theory of law, have arisen, and may now arise, by grant 
or by custom. When they arise by custom, they may arise in 
favor of the entire public of a community. Profits a prendre, on 
the other hand, — that is, rights of taking away physical portions 
of the realty, such as coal, — have in theory of law arisen in the 
past, and can now in theory of law newly arise, only by grant 
or by prescription, and cannot in theory arise in favor of the 
general public. In the case of both easements and profits, more- 
over, acquisition by custom or by prescription requires a long 
period of time. 

These theories, therefore, invented by the courts generations 
ago in aid of public or quasi-public rights, gradually became 
under modern conditions incapable of effectual operation; and a 
new theory was needed. The English courts met the occasion by 
seizing upon a doctrine which had been loosely employed in a 


1 2 Bl, Com. 35, 2 Ibid, 
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few cases in the eighteenth century, but was so little regarded 
in Blackstone’s time as not to be alluded to by him,—a doc- 
trine which the courts, inventing the word, termed “ dedication.” 
Under this doctrine, as the courts finally formulated it, a private 
owner may, by informal action extending over a very limited 
time, or even by one decisive act, vest in the public, or in a part 
of the public, any one of a great variety of interests in his land, 
The most familiar example of dedication is presented in the case 
where a man moves his fence back, and thus, in the popular 
phrase, “throws” a piece of his land “ into the street.” 

With this doctrine — first brought prominently into view in the 
nineteenth century —the English courts found a weapon which 
they soon began to use with effect. Under it they in one case 
recognized the creation of a public easement in private land, by 
informal dealings of the land-owner with the public over as short 
a period as eighteen months;! and in another case permitted a 
jury to find an instantaneous dedication ;? and they also dispensed 
with the prerequisite of use by the whole of the general, or of a 
local, public; for in 1800 they announced that mere occasional use 
may support a title in the public by dedication.’ 

Owing to historical and local reasons, the law of prescription and 
custom has received an immense development in England, and the 
law of dedication but a narrow one. In this country, for historical 
reasons, we find precisely the contrary. Here, up to a compara- 
tively recent period, the land was held in small farms, and there 
were very few customary or prescriptive rights other than ease- 
ments of way; but when, with the advent of modern conditions, 
the question of informal acquisition by the public of rights in 
private land began to arise in this country, such rights, if they 
were to arise at all, had to arise like Jonah’s gourd. They could 
not be rested upon ancient custom; and the result has been that 
while the law of dedication exists only as a grain of mustard 
seed in England (occupying less than seven pages in the latest 
English digest, and there classed as a mere sub-head of the law of 
ways), it occupies, in the American Digest, Century Edition, one 


1 North London Railway Co. v, St. Mary Vestry, 27 L. T. 672; 21 W. R. 226. 

2 Reg. v. Petrie, 4 El. & Bl. 737 (1829). 

8 Mildred v. Weaver, 3 F. & F. 30. See also Powers v. Bathurst, 49 L. J. Ch. 
294; Greenwich Board of Works v. Maudslay, L. R. § Q. B. 397; Grand Surrey Canal 
Co. v. Hall, 1 Man. & G. 392; Rex v. Leake, 5 B. & Ad. 469; Grand Junction Canal 
Co, v. Petty, 21 Q. B. D. 273. 


334 HARVARD LAW REVIEW. 


hundred and eleven similar pages, with elaborate classification and 
subdivision. Not only has it received a far greater number of 
individual applications, in reported decisions, in this country than 
in England, — and that in a very brief space of time, — but it has 
received in this country a much broader development, owing to 
conditions peculiar to a new country. Thus, under decisions in 
this country, land may be dedicated for a burying ground;! for a 
public square or common; ? for a public landing-place on a water 
front;* for school purposes; * for religious purposes ;° for irriga- 
tion purposes;® for a court-house and jail;? for a college;® for 
public uses generally.® 

It need hardly be said that the law of dedication does not go 
so far as to enable the owner of land to foist it upon the public 
against their will; and that therefore the consent of the public to 
a given dedication is essential in order to burden them with the 
responsibilities of ownership; but their endorsement of a dedica- 
tion may be shown by mere informal acts, and, in fact, can be 
shown in no other way.! 

Dedication need not be, and rarely is, of an absolute and 
exclusive title in the land, but is commonly of a mere partial 
interest of some kind in the land,—as in the familiar case of 
throwing land into a way to widen it, where nothing is dedicated 
to the public but a right to pass over the land.” 

Theoretically there must be intention on the part of the private 
owner, to make an effectual dedication; but such intention may 


1 Beatty v. Kurtz, 2 Pet. 566; Davidson v. Reed, 111 Ill. 167; Pierce v. Spafford, 
53 Vt. 394. 

2 Huber v. Gazley, 18 Ohio 18; Pierce v. Roberts, 57 Conn. 31; Rhodes v. Bright- 
wood, 145 Ind. 21; Price. Plainfield, 11 Vroom 608; Cincinnati v. White,6 Pet. 431. 

8 Village of Mankato v. Willard, 13 Minn. 13; Gardiner v. Tisdale, 2 Wis. 153; 
Coffin v. Portland, 27 Fed. Rep. 412; Godfrey v. City of Alton, 12 Ill. (2 Peck) 29, 52 
Am. Dec. 476. 

4 Klinkener v. School Directors, 11 Pa. St. 444; Singleton v. School District, 10 
S. W. Rep. 793; Carpentia School District v. Heath, 56 Cal. 468. 

5 Hollar v. Herney, 4 Ky. Law Rep. 988. 

6 Delaney v. Boston, 2 Har. (Dela.) 489. 

7 State v. Travis County, 85 Tex. 435. 

8 Village of Weeping Water v. Reed, 21 Neb. 261. 

® Chicago, etc., Co. v. Joliet, 79 Ill. 25; Doe v. Attica, 7 Ind. 641; Young ». 
Mahaska Co., 88 Iowa, 681. 

10 People v. Davidson, 79 Cal. 166; Riley v. Hammel, 38 Conn. 574; Cook v. Harris, 
61 N. Y. 448; Shanks v. Whitney, 66 Vt. 405. 

11 See Manly v. Gibson, 13 Ill. 308, 313; St. Mary v. Jacobs, L. R.7 Q. * 47, 533 
Verplanck v. City of New York, 2 Edw. Ch. 220, 225. 
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be, and in almost every instance is, shown exclusively by his 
physical acts; and the requirement of intent upon his part is 
hardly more than theory. Indeed, the private owner's action is 
ordinarily such that he would be estopped to deny the existence 
of an intention on his part. 

The fact that the public use begins by express consent does not 
prevent the use from hardening into title.! 

Where he who dedicates has himself only a limited title, his 
dedication goes as far as his title. Thus, if one who has a lease- 
hold interest dedicates, he dedicates the leasehold; or where the 
land is subject to an existing easement, the dedication is subject 
to that easement.? 

Dedication, although usually made without specific compensa- 
tion, nevertheless may be made for a money consideration. Thus, 
where proceedings were had to condemn land for a street, it was 
held that if the proceedings were invalid, but the owner had 
accepted the condemnation award regardless of the validity of 
the proceedings, his act amounted to an effectual dedication, not- 
withstanding the fact that he had done it for money.® It seems 
to follow that a dedication may be none the less effectual because 
one qualification imposed in connection with it is that of paying 
upon each occasion of use. 

A public easement arising by dedication may arise at once, by 
one decisive act. This doctrine has repeatedly been applied in 
this country, perhaps most frequently in cases where the dedica- 
tion was held to have been made by publishing a plan showing 
a park, a street, or the like. 

Dedication, once made, is irrevocable. In fact, the public 
cannot lose their rights by failure to exercise them.’ 

Dedication of a certain interest in land by the general owner 
leaves in the general owner the exercise of all other rights of 
ownership consistent with the dedication, including the right of 
possession, in so far as it is consistent with the public easement® 


1 City of Macon v. Franklin, 12 Ga. 239. 
2 Morant v. Chamberlin, 6 H. & N. 541; Schenley v. Commonwealth, 36 Pa. St. 


58. 

® Rees v. Chicago, 38 Ill. 322, 335. 

* Cases cited above. 

§ See many cases above cited. 

6 Cincinnati v. White, 6 Pet. 431; Commonwealth »v. Alburger, 1 Whart. 469; 
Getchell v. Benedict, 57 Ia. 121; Dawes v. Hawkins, 7 C. B. Nn. s. 848. 

1 Dawes v. Hawkins just cited. 

® St. Mary Newington Vestry v. Jacobs, L. R. 7 Q. B. 47. 
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The law of dedication is based, in all the decided cases, upon 
the proposition that a person cannot lead the general public, or 
a local public, to base their action and build up their fabric of life 
upon the theory of permission of a certain kind, on his part, in 
respect of his land, and, when they have thus accommodated their 
affairs to this expectation, violate the confidence thus invited. 

It is true that, up to this time, the law of dedication has been 
actually applied, by the decided cases only to easements in favor 
of the general public, or of alocal public. A broader application of 
it, however, has not in most jurisdictions been expressly denied ; 
and the nature and origin of the law of dedication, and its founda- 
tion principles, and the whole drift of the decided cases, point 
to the conclusion that the doctrine, whenever the question shall 
arise, will be applied also to profits, — that is, to rights not merely 
of using another’s real estate, but of stripping it (or having it 
stripped) by, or for the use of, the general public, of portions of 
the soil, — as of coal or oil; and that, in fact, such public rights 
will be found to have been already created and now to exist in 
the public. | 

A number of different lines of thought seem to lead inevitably 
to this result. 

In the first place, the distinction between easements in the 
strict sense, and profits, is quite arbitrary. In a multitude of 
instances, for example, of easements of way, there is no appre- 
ciable value to the private owner, in the soil over which the way 
passes, and his property is, for all practical purposes, as com- 
pletely taken away from him, by the easement, as if the public 
had a right to take away portions of the soil. 

In the second place, the distinction between easements and 
profits is highly technical; so technical, in fact, that Blackstone 
in his discussion of incorporeal hereditaments alludes to no such 
distinction. In many modern books, too, profits are treated 


_ under the general head of “ Easements.” 


In the third place, the limitations of the rule as to informal 
acquirements of profits were made and fixed with a view to 
conditions which do not now exist in this country with reference 
to land like coal and oil tracts. When those limitations became 
established, there were no means of transportation of coal and 
minerals to any distance, and the market was consequently a local 
market. Moreover, these rights at that time were seldom condi- 
tioned upon payment for what was taken, and in view of this, 
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the danger of exhaustion of a local supply had an important bear- 
ing. It was clearly to the interest of the local public that such a 
deposit should not be extravagantly used and prematurely ex- 
hausted; and exhaustion of it, owing to the lack of transportation 
facilities, might then mean local ruin. To allow the entire public of 
a community to take valuble deposits from private land without pay- 
ment might, in a given instance, risk complete exhaustion in a 
comparatively short time; and in many cases, such indiscriminate 
right, if recognized, could not readily be restricted within reason- 
able limits. This is, in fact, the reason assigned by the authorities 
for the refusal to extend to profits the doctrine of informal 
acquirements by the public or by a community generally.! 

In view of these considerations, the line between easements 
proper and profits in respect of informal acquisition by the 
general public, merely illustrates the general rule that the law 
responds accurately to the public needs as they exist at a given 
time, and invades private rights only so far as the public needs at 
that time require. 

That the law has never seen anything erratic in the existence 
of rights of profits in a mere local public, is shown by the fact 
that such rights, under grant, have always existed, and still exist 
in England, and in this country also.? 

It may be objected that in all the decided cases where dedication 
has been implied from user and acquiescence, the members of the 
public have themselves gone upon the land to enjoy the easement. 
This results almost inevitably from the nature of easements, which 
cannot in most instances be enjoyed by the public entirely through 
the agency of the owner of the fee. But if it be once admitted that 
the public could under proper circumstances acquire a profit by 
dedication, — as for example a right to go upon coal lands and dig 
coal, upon payment of a fair price, — it is difficult to see any fun- 
damental reason why the public right to the coal might not be 
conditioned on leaving the owner of the fee in possession and man- 
agement, and allowing his agents and servants to mine the coal for 
the public, so long as he should conform his management to the 
public rights. Such a condition would change, not the essential 
nature of the right, but only the manner of its enjoyment. An anal- 
ogy would be found in the case of a public easement acquired by 


1 2 Washburn, Real Property, 5th ed., p. 313 and n. 2. 
2 Willingale v. Maitland, L. R. 3 Eq. 103; Goodman v. Saltash, L. R. 7 App. Cas. 
633; Green v. Putnam, 8 Cush. (Mass.) 21. 
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dedication over a public wharf, the owner of the wharf retaining 
the active management through his stevedores. And finally, if the 
public might possess by express dedication a right to have coal 
mined and sold to them at fair prices, why might not the dedica- 
tion of such a right be implied from a course of dealing between 
owner and public exactly along those lines? 

Again, if it be asked how widely this doctrine would apply, and 
whether it would extend to every case where mineral deposits are 
habitually mined or quarried and sold to the public, the answer is 
that, as shown above, necessity is the basis of the doctrine, and 
that dedication would be found to have taken place whenever the 
public had become practically dependent upon particular deposits. 
If it be asked also how large a public should be held to have ac- 
quired rights by dedication, that question may be similarly 
answered. 

It has already been expressly admitted that the application of 
the doctrine of dedication now under discussion, would involve 
crossing some technical lines, which have in the past been regarded 
as circumscribing the doctrine. But the question is whether, now 
that the necessity has arisen, the courts would continue to respect 
these artificial boundary lines. 

The doctrine of dedication, so far from being hampered in its 
application by mere technical distinctions, was called into exist- 
ence for the very purpose of escaping from the technical rules and 
limitations. Its very vital breath, and its justification for existence, 
lie in disregard of existing technical limitations, and in recogni- 
tion of the necessity for a resort to broad views. Consequently, 
as fast as any new subject or phase of public rights has been 
presented to the courts, they have never hesitated to apply the 
doctrine of dedication to the new situation. When a given propo- 
sition rests upon principle, the question of its applicability in a 
given instance, or of the extension of it to a new situation, is to 
be determined, very largely, by the principle upon which it rests ; 
and if public necessity has now come to require, in respect of 
coal and oil lands, for example, the application of the doctrine, 
of dedication, the authorities justify the belief that the application 
will be made. 

It is hardly necessary to say that the law of dedication will not 
be applied where it cannot be applied with practical results; and 
this must be borne in mind with reference to the question of the 
applicability of the doctrine of dedication to coal and oil lands. 


f 
ats 

J 
ws 

\ 


DEDICATION AND TRUST LEGISLATION. 339 


But in the case of coal or oil lands the two conditions, (a) of 
paying for the coal or oil, as taken, and (4) of leaving the private 
owners in possession and management (precisely as in the case of 
a public easement, acquired by dedication, over a private wharf), 
would meet all practical requirements. 

It may therefore be said that the origin and the rapid and free 
growth, during the last century, of the doctrine of dedication in- 
dicates that, if there has now arisen a necessity for the application 
of it to rights in coal and oil lands, for example, the courts would 
so apply it as liberally and freely as they have applied it in favor 
of informal acquirement of easements, in the strict sense; and 
it may be well that at the present time coal lands and oil lands 
have on a great scale already become irrevocably dedicated to the - 
public, to the extent of an absolute right in the public to have coal 
from them upon payment of a reasonable price, subject to the 
right of the private owners to manage them, if and so long as they 
will do so properly, — as the owner of the public wharf may manage 
it through his stevedore. 

If dedication may thus have taken effect upon certain coal lands, 
oil lands, and the like, it may be in process and may now be tak- 
ing effect, and may hereafter take effect, upon properties of this 
character which have been but lately opened, or may hereafter be 
opened. 


What has thus far been urged in favor of an existing dedication 
of coal and oil lands to the public, has been based entirely on the 
common law. But it is important to observe that the ultimate 
establishment of such public rights is by no means dependent 
upon the acceptance of the writer’s argument to its full extent. 
Even granting that the doctrine of dedication should be held 
by the courts to have, in its present state, limitations which pre- 
vent it from having such an operation without legislation, never- 
theless the existence of that doctrine, with the scope which it 
admittedly has, seems unquestionably to support legislation by a 
legislative body of proper jurisdiction, — the question whether 
Congress is such a legislative body is not now being considered, — 
(a) to make the necessary extensions of the doctrine, and (4) to 
provide that the production and public marketing of coal, min- 
eral oil, and the like, for a certain length of time, shall z¢pso 
facto amount to a dedication such as is immediately above 
suggested. 
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But it is not only along the line of dedication that legislation 
might deal effectively with property such as that under discus- 
sion without departing materially from established principles. 
Recent discussions as to the exercise of the right of eminent 
domain over coal lands have seemed to assume that there must 
be an outright taking, or none. On the contrary, if and in so far 
as a state or Congress has the power to take, the taking might 
be, not of the fee, or of an exclusive right to coal or oil in the 
soil, — to be paid for all at once, — but of an easement (in Black- 
stone’s broad sense of the word), or a profit in favor of the 
public to have coal or oil produced for them, by the general 
owner of the land in question, and sold to them, or to those who 
will supply them, at a fair price. A taking in this form would vest 
in the public precisely the right which the law of dedication per- 
haps has, in the case of certain coal and oil lands, already vested 
in them, or would vest in them, if applicable. It would vest in 
the public precisely the sort of right and interest which Munn v. 
Illinois declared to have become vested in the public through 
the voluntary action of the owners of the grain elevator there in 
question; with the added element, however, of irrevocability and 
permanency of the public right. Eminent domain legislation of 
this character would be simply and absolutely in harmony with 
the unbroken course of growth of our institutions for hundreds of 
years past. It would be legislative action precisely on the princi- 
ples, and along the lines, of the action of the courts in creating and 
developing the existing doctrine of dedication, and in harmony 
with the legislative action of the state of Illinois, which was de- 
clared by the Supreme Court of the United States, in Munn v. 
Illinois, to be not only valid, but in conformity with the traditions 
of our legal system. Such legislation would entail no pecuniary 
burden; for all that would be taken from a coal-mine or oil-land 
owner would be the power (admitting that in a given case 
he had it) to keep his coal or oil — worthless except for market- 
ing — out of the market, and to refuse to produce and sell at a 
fair price; and for this no jury would give him, or would 
be warranted in giving him, much more than nominal damages. 
His compensation would come from a fair price for his coal 
or oil. 

Such exercise of eminent domain would create in the public a 
right of a familiar class, and capable of being defined and enforced 
by statute or by the general law, upon perfectly well defined lines. 
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It would be free from the objections to public governmental owner- 
ship and control. 

It may be said that if the general owner of the coal or oil lands 
should refuse or fail to operate his property fairly and efficiently, 
and in harmony with the public right, it would be necessary to 
take possession from him. That proposition is sound; but it 
applies also to all the existing steam and street railroads of the 
country; the telegraph and telephone lines; the gas companies, 
the water companies, and all the vast public service corporations ; 
the great life insurance companies; and the national banks. Any 
of these are liable to receivership; and this procedure is constantly 
being employed. At one time, within a few years past, one fourth 
in value and in mileage of all the railroads of the country were 
being run by the courts. In fine, it is no objection to the creation 
or clear recognition of a public right, that that right may have 
to be enforced, and can be enforced. It is no answer to the 
imposition of a trust, where such course is necessary, that the 
trustee may have to be temporarily or permanently removed. 
Receivership, and judicial management in exceptional cases of 
breach of duty, are remote from governmental ownership and 
control in the ordinary sense of the phrase. 


In closing, it may be added that Munn v. Illinois, and the nu- 
merous similar decisions, unquestionably disclose a mode of relief 
from controversies— in the case of such a taking —over the 
prices to be charged to consumers, and other details, by showing 
that all matters of detail, including price, may be fixed by statute, 
and that the general owner of the land may be subjected to the 
requirement of license and bond. 


It is proposed, in a subsequent article, to present some consider- 
ations in support of the present competency of Congress to enact 
such legislation as is above suggested, and to indicate the form 
which such legislation should take. 

H. W. Chaplin. 

Boston. 
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ROMAN AND CIVIL LAW IN AMERICA. 


— change and we change with them. A few years agoa 

large majority of lawyers in England and in our own country 
were in conscious or unconscious sympathy with the views of 
Blackstone, and thought of the civil law as something closely 
associated with arbitrary power in government and persecution in 
religion. As for the especial jurisprudence of the United States, 
there was a vague idea that something like the Code Napoleon 
existed in a little corner of the Union called Louisiana, but just 
why or how it happened to be there was a matter of languid 
interest. The events of the last five years have changed all that. 
It has suddenly occurred to us that Roman and civil law lie at 
the basis of social life not only in Louisiana but in Porto Rico, 
Cuba, and the Philippines, as well as in Lower Canada, Mexico, 
Central America, and South America. The subject forces itself 
on the attention of the student, and challenges his investigation, 
if only on the lowest ground of possible advantage to himself in 
his professional career. 

In discussing our subject in a brief and very general way, it is 
necessary to consider the development of law in France and Spain; 
for, whatever elements of Roman and civil law we have in the 
Americas came, broadly speaking, through and from those two 
countries; whatever may have been contributed by Portugal being 
of Spanish type and not requiring special discrimination. 

Beginning with France, while it was still known as Gaul and was a 
Roman province, it was governed by Roman methods and received 
the Roman law of the early imperial period. The Empire of the 
West went to pieces in the fifth century of our era, some fifty 
years before the compilations of Justinian. The barbarian con- 
querors could overrun the country, but they could not divest 
themselves of the reverence they had for the institutions of the 
empire, and especially for the system of law which, in its scientific 
development by the early jurists, appealed to them in the same 
way that Greek sculpture appeals to an American artist; and so 
we find them framing codes for their conquered subjects based on 
Roman law, no doubt preparing such compilations with the help 
of such jurists as they could employ. Thus, we have the Edict 
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of Theodoric, the Ostrogoth, who for a time reigned over a part of 
Southern Gaul, a work probably prepared by Cassiodorus, a Roman 
jurist and philosopher who was attached to the court of Theodoric. 
This code was promulgated about the beginning of the sixth cen- 
tury. We find next, as underlying part of the French law, the 
Breviary of Alaric II., sometimes called the Roman law of the 
Visigoths, or West Goths, which had its domain in Southern Gaul 
because Southern Gaul as well as Spain was part of the Visigothic 
kingdom. This important compilation may be noticed again when 
we come to the law of Spain. Another code was the com- 
pilation known as the Lex Romana Burgundiorum prepared 
by Gundobold of Burgundy in the early part of the sixth century, 
for the use of his Roman subjects in the territory that afterwards 
became a portion of France. 

But French law was not destined to be entirely Roman in its 
character. Another important influence was added in the form of 
what we call the “ barbarian laws” proper, such as those of the 
Salian Franks, the Ripuarian Franks, and the like. These were 
Teutonic customary laws, and were what might be expected from 
such a people at such a period in their development; systems in 
which the primitive ideas of family, clan, status, torts and penalties 
play a large part. 

To the influence of these customary laws may be added the 
constant modifications made by legislative power of some kind. 
Thus, an important factor in the formation of the French law is 
found in the “ Capitularies,” or laws issued by the kings of the 
“first and second race,” from the sixth to the tenth century, and 
which received the approbation, either express or implied, of the 
councils or the assemblies of the people. Following these were 
the ordinances of the “ third race of kings,” from the time of Hugh 
Capet, in the latter part of the tenth century, down to the French 
Revolution. The power of the monarch was more and more dis- 
played in these edicts, which resembled, in a way, the constitutions 
of a Roman emperor. A prominent example is found in that 
ordinance of Louis XIV. concerning maritime law, which has 
played such an important part in modern commerce and 
admiralty. 

And here we may refer to the difference which was so marked 
in France between what was known as the Country of the Written 
Law on the one hand, and the Country of the Customary Law on 
the other. The former was simply that southern portion which had 
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fallen under the dominion of the written Roman codes which we 
have mentioned of the early part of the sixth century; the latter 
was the northern portion of France, where the customs derived 
from Teutonic sources, from local grants and charters, and from 
the feudal system as differently applied in different provinces, grew 
into a body of local customary law. 

There were many of these different jurisdictions, each with its 
custom, receiving its name from the province in which it prevailed, 
such as the Custom of Orleans, the Custom of Normandy, the Cus- 
tom of Brittany, and the like; but naturally one of the most impor- 
tant among them was what was called the Custom of Paris. That 
city had become more and more the center of civilization and learn- 
ing, and was distinguished for its revival of the study of Roman 
law, especially in the eleventh and twelfth centuries. When, there- 
fore, in the seventeenth century, France began to take up seriously 
the work of colonization in America, and to provide some kind of 
law for her possessions in the western world, it was prescribed 
that the laws, edicts, and ordinances of the realm, of a general 
character, and the Custom of Paris should be extended to these 
colonies. 

The system thus transplanted may perhaps be best illustrated 
by comparing it with the French language itself, which had grown 
up in much the same way, and had been formed of similar factors. 
The legal system, then, while it contained many elements of Teu- 
tonic origin, was Latin at its base. Roman Law, as developed by 
the studies and labors of the medieval jurists, had been wrought 
into it and had contributed the form and style, the logic, the 
maxims, the elementary principles of juristic philosophy to this 
body of legal doctrine. 

In proceeding with the study of Roman and civil law in the 
Americas, we may begin with what we now call the Dominion of 
Canada. The first settlement was made by Jacques Cartier, a 
French navigator, who sailed up the St. Lawrence in 1535. Que- 
bec was founded in 1608, some years, therefore, before the Pil- 
grims landed at Plymouth Rock. Montreal became an outpost 
and point of departure for fur trade and discovery. Canada, or 


_ New France, was a vast domain, extending as far to the west and 


southwest as her pioneers could explore and possess. It was to 
this immense territory that the laws, edicts, and ordinances of 
France and the Custom of Paris were extended; and so the ele- 
mentary principles of Roman law may be said to have emigrated 
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slowly, indeed, but surely, from the banks of the Tiber to the banks 
of the St. Lawrence and the Great Lakes. As the French explor- 
ers pushed their way to Detroit, Mackinac, and the Upper Missis- 
sippi, and established their settlements and posts, they took this 
system with them. It is a curious fact that, in theory at least, the 
Custom of Paris was in force in Michigan and in Wisconsin, a part 
of that territory, down to the year 1810, when the legislature of 
Michigan, declaring substantially that it did not know what the 
Custom of Paris was, and that there were no easy means of finding 
out, enacted a statute abolishing the whole system and adopting 
the principles of law that prevailed in the other states of our 
country so far as applicable to the situation.’ 

Canada remained under French domination for about one hun- 
dred and fifty years. In 1759 the English army under Wolfe 
captured Quebec. In 1760 the English conquest of Canada had 
been completed, and by the treaty of 1763 the entire territory was 
transferred to England. The question, of course, presented itself 
as to what should be done, in the legal way, with these new posses- 
sions. A part of the vast domain was inhabited by French people 
who had been living for generations under the laws and ordinances 
of France and the Custom of Paris; that is, under the system 
partly Roman and partly medizval, which has already been briefly 
described. The English government acted wisely. The principles 
of English law were introduced in criminal matters,? but private 
law in civil matters was left undisturbed. It resulted that in 
Canada that portion which had been largely settled, and which is 
now called the Province of Quebec, retained its system of private 
law in civil matters derived from France; while in the portion of 
territory lying farther west, and which was to be settled by Eng- 
lish emigrants, a different result was reached. 

By the Statute 31 George III., Chapter 31, enacted in 1791, Can- 
ada was divided into two parts, Lower Canada and Upper Canada; 
and the legislature of Upper Canada in due time adopted English 
law as the basis of her institutions. In 1867 the Dominion of 
Canada was established, but a specific account of its different 
provinces need not here be given. 

Returning to the Province of Quebec, or Lower Canada, we find, 
therefore, that Roman and civil law still constitute the basis of juris- 


1 Interesting references to this legislation may be found in the cases of Lorman ». 
Benson, 8 Mich. 18, 25; and Coburn v. Harvey, 18 Wis. 156, 158. 
2 By the Statute of 14 George III., Chapter 83. 
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prudence so far as they were introduced during the seventeenth 
century. The legal system has been gradually developed and 
improved along its original lines, and in the year 1866 a civil code 
of Lower Canada was promulgated which is an excellent specimen 
of juristic work. It follows the general theory and logic of the 
French code, and contains, therefore, many elementary principles 
of Roman and civil law; but it is, of course, different in some local 
details, and it includes an elementary treatise on commercial law. 

This code contains four books. The first book concerns persons 
and their status. The second book concerns property, its owner- 
ship and modifications. The third book concerns the acquisition 
of property by succession, donation, testament, and the force of 
obligations; and also treats of obligations in general, as arising from 
contract, quasi-contract, tort, neglect, and the operation of law; 
and of the different kinds of obligations and their extinction. It 
then takes up the different kinds of contracts, and next deals with 
privileges and mortgages, and the formalities of recording real 
rights; and concludes with the rules in regard to prescription, 
both as to the acquisition of property and as to the barring of 
suits. The fourth book is a brief code of commerce, treating of 
bills, notes, and checks, merchant-shipping, carriers, insurance, 
bottomry, and respondentia. 

They have also a code of procedure in Quebec upon the details 
of which we need not dwell. In brief, we find in the Dominion of 
Canada, as among ourselves, a part of the country looking to the 
civil law as fundamental and the rest to the English law. 

Turning now to that other great colony established by France in 
the last years of the seventeenth century and to which LaSalle 
gave the name of Louisiana, we find its legal history in some re- 
spects quite similar. The Louisiana of LaSalle was not bounded 
by the limits of the state which now bears thatname. It extended 
in theory at least from the Gulf of Mexico to the dim regions 
which now constitute British America, and westwardly to the 
Rocky Mountains, and possibly to the Pacific. It formed part of 
a plan of empire intended to reach from the Gulf of St. Lawrence 
by way of the lakes to the Gulf of Mexico. Soon after the first 
feeble colony was planted near Biloxi, its entire commerce, with a 
considerable control of its government, was granted by charter to 
Anthony Crozat, a French merchant; it being provided that the 
territory as described should remain included under the style of 
the government of Louisiana and be a dependency of the govern- 
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ment of New France, or Canada, to which it was to be subordinate. 

By another provision of this charter, the laws, edicts, and ordinances 
of the realm, and the Custom of Paris, were extended to Louisiana. 
The system of law thus introduced was the same as that which had 
been established in Canada, or New France, and continued to 
develop on these lines until the year 1763, when France, by a 
secret treaty, ceded to Spain all that portion of Louisiana which 
lay west of the Mississippi, together with the city of New Orleans, 
and the island on which it stands. Soon after, by the treaty of 
Paris, the boundary between the French and British possessions in 
North America was fixed by a line drawn along the middle of the 
Mississippi, from its source to the river Iberville, and thence by a 
line in the middle of that stream and Lakes Maurepas and Pont- 
chartrain to the sea. France ceded to Great Britain the river and 
port of Mobile and everything she had possessed on the left bank 
of the Mississippi, except the town of New Orleans, and the island 
on which it stood. As all that part of Louisiana not thus ceded 
to Great Britain had already been transferred to Spain, it follows 
that France had now parted with the last inch of soil she held on 
the continent of North America. 

With the Spanish domination in Louisiana, there came some 
elements of Spanish law and jurisprudence. The first Spanish 
governor, O’Reilly, caused a code of instructions to be published 
in reference to practice, according to the laws of Castile and the 
Indies, to which was annexed an abridgment of the criminal laws, 
and some directions in regard to wills. From that period, as Judge 
Martin states in his history,! it is believed that the laws of Spain 
became the sole guide of the tribunals in their decisions; but, as 
these laws and those of France proceed from the same origin, the 
Roman law, and there was great similarity in their dispositions in 
regard to matrimonial rights, testaments, and successions, the 
transition was hardly perceived before it became complete, and 
very little inconvenience resulted from it. 

We defer for a moment more an account of the origin of Span- 
ish law and jurisprudence, and follow out the early history of 
Louisiana after it became an American possession. In the last 
months of the eighteenth century, a treaty was concluded between 
France and Spain, by which the latter agreed to restore to France 
the province of Louisiana. France, however, did not receive for- 


1 Martin’s Louisiana, 2d ed. p. 211. 
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mal possession until November 30, 1803, when, in the presence of 
French and Spanish officers, the Spanish flag was lowered, the 
tri-color hoisted, and a formal delivery made to the French 
commissioner. 

France remained in actual possession only twenty days. The 
province had already, in April, 1803, been ceded to the United 
States, and on December 20, 1803, the United States took posses- 
sion. In 1804, the Territory of Orleans was established by act of 
Congress, including in its boundaries about the area of the pres- 
ent State of Louisiana. The rest of the immense purchase was 
at first erected into the District of Louisiana; then in 1805, into 
the Territory of Louisiana, and then in 1812, into the Territory 
of Missouri. And so the present State of Louisiana, on the one 
hand, and the other states which have been carved out from 
the remainder of the Louisiana purchase parted company in the 
juridical way; Louisiana continuing its adherence to the civil law 
in many important matters, and the other states receiving what we 
loosely call the common law, that is, the English and American 
law, brought in the natural and normal way by immigration of 
pioneers from the common law states. 

Thus far, we have spoken, of course, of municipal law in civil 
matters. As for the criminal law, it was felt that it would not be 
proper to continue the Spanish methods, and it was understood 
that the Territory of Orleans would not be admitted to statehood 
until some change had been made in this matter. Accordingly, in 
1805, by two territorial statutes which were admirably drawn, and 
which are still practically in force with a few amendments, it was 
provided that the common law of England should be the basis of 
jurisprudence and practice in criminal casés. 

In 1808 a civil code of law was adopted by the territorial legis- 
lature in Orleans, based to a considerable extent on a draft of the 
Code Napoleon, and prepared by Messrs. Brown and Moreau- 
Lislet. This code was revised in 1825, and at the same time a 
code of practice was promulgated which is a model of brevity 
and simplicity, and which has been very little amended, —so 
little that the number and order of the articles have remained 
unchanged. 

By an act of 1828 all the civil laws in force before the promul- 
gation of the codes, with a single exception, were declared abro- 
gated. It was decided, however, by the Supreme Court that the 
Roman, Spanish, and French civil laws, which the legislature thus 
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repealed, were the positive, written or statute laws of those nations 
and of Louisiana, in so far as they were introductory of new 
rules, and not those which were merely declaratory; and that the 
legislatures did not intend to abrogate those principles of law which 
had been established or settled by decisions of the courts of jus- 
tice. The result is understood to be that the codes of Louisiana 
—which were again amended, in 1870, for the purpose chiefly 
of omitting matters rendered obsolete by the late Civil War — are 
interpreted when necessary, first, by the decisions of her courts, 
and secondly, in the absence of such, by the principles of civil 
law so far as they may be properly applied to the subject matter 
and to the conditions of modern life. 

No code of commerce or of evidence has ever been adopted in 
the State of Louisiana, and it has been settled that in commercial 
matters we will follow the law merchant of England and of the 
other states of the Union, and that in matters of evidence we 
will be governed by English and American elementary rules and 
decisions, so far as they are not modified by statute or code. 
When it is remembered that in the federal courts we have the 
admiralty and chancery system in full operation, it will be seen 
that the strata are numerous which have been from time to time 
deposited in the legal alluvion which has been formed about the 
mouth of the Mississippi. So far as the elementary laws of per- 
son and property are concerned, and the equally important law of 
obligations is to be applied, we may be said in Louisiana to be 
a civil law state. So in the matter of pleading and procedure, 
we have substantially the practice which prevailed in the time of 
Justinian, and which lies at the basis of admiralty and equity _ 
practice and at the basis of what is called the reformed code 
procedure in the United States. But in the matters of criminal 
law, of the law merchant, and the general rules of evidence, we 
resemble the other states of the Union. 

Coming now to those parts of the Americas which have derived 
their legal systems from Spain, we may recur to the evolution of 
law in the Spanish peninsula, and inquire how Roman and civil 
law have come to Mexico, Central America, and South America, 
and especially to our new possessions. We need not dwell on the 
early career of the Greek, Phoenician, and Carthaginian colonies in 
the Spanish peninsula. We may begin with the time of Augus- 
tus, when Spain was highly organized under the Roman system 
of municipalities and enjoying for a long time what was called the 
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Roman peace. The country became highly civilized, and distin- 
guished men, like Trajan and Martial, were natives of the province. 
The law was that of the classical period of Rome, as modified by 
the local situation. It was the law of Gaius, of Ulpian, of Papinian, 
applied and extended by imperial constitutions or decrees. 

In the fourth century of our era a great change took place, 
which has left its impress, as we have seen, upon the juristic life and 
thought of both France and Spain, and has in that way influenced 
the legal history of both French and Spanish colonies. The Visi- 
goths, or West Goths, came, after the fashion of the time, partly as 
invaders and partly as immigrants, who cherished in their rude way 
admiration and allegiance to the Roman Empire. They obtained 
possession of the southern part of Gaul and a large portion at 
least of the Spanish peninsula. In the fifth century the Visigothic 
kingdom became practically independent of Rome. 

Under Euric and Alaric IL., in the beginning of the sixth cen- 
tury, the codification was prepared, known sometimes as the 
Breviary of Alaric II., to which reference has already been made, 
a compilation of much importance as a matter of fundamental 
legal history. It antedated by some years the works of Justinian, 
and in this respect alone possesses considerable interest. Further- 
more, it was prepared in pursuance of the principle of personal 
laws for the use of Roman subjects of this west Gothic kingdom. 
It contained sixteen books of the Theodosian Code, a collection 
of imperial Novells or new imperial constitutions of more recent 
date; the Institutes of Gaius compressed into two books and 
sometimes called the Gothic Epitome of Gaius; some sententie@ 
or opinions of Paul; some portions of the Gregorian and Hermo- 
genian codes, and finally one passage from the writings of Pa- 
pinian. In this way, amid the many chances and changes of this 
turbulent epoch, many of the best portions of the classical law of 
Rome were preserved, and the Breviary of Alaric II. became 
Roman law for Western Europe, at least until the revival of the 
legal studies in the twelfth century, when, as Professor Sohm has 
remarked, this corpus juris of the German king was amass by 
the corpus juris of the emperor of Byzantium. 

In the seventh century the Spanish code known as the Fuero 
Fuzgo was promulgated. The name is significant as indicating 
perhaps the formation of the Spanish language. It is a contrac- 
tion of Fuero de los F¥ueces, which in turn is a modification of the 
words forum judicum. We might translate Fuero Fuego, there- 
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fore, as a guide or code for the judges; or, to use more general 
terms, as a system of jurisprudence. Opinions differ very widely 
as to the merits of this work, but it certainly presents an interest- 
ing amalgamation of Roman law with Gothic or Teutonic customs. 

Passing over some other compilations, we find it probable that 
the juris-consults of Spain in the twelfth and thirteenth centuries 
began to take part in the general revival of legal studies and of the 
works of Justinian which had become so extensive in Italy, France, 
and England. In the year 1255 Alphonso the Learned, the king 
of Castile and Leon, promulgated the Fuero Real, a treatise upon 
law, which may be considered to bear the same relation to the 
legal system of Spain at that time that the Institutes of Justinian 
bore to his Digest. This work was really preparatory to the 
framing and promulgation of the Szete Partidas, one of the most 
important and interesting codes that has ever been published in 
the course of legal development. This work was finally promul- 
gated in the year 1348, in the reign of Alphonso II. It is divided 
into seven parts, as its name implies, this division possibly being 
an imitation of the seven parts of the Digest of Justinian, and 
having perhaps some reference to the supposed sacred character 
of that number. The /artidas are still worthy of careful study, 
since they are fundamental in the law of Spain and her colonies. 
When the French colony, known as Louisiana, was ceded to 
Spain in 1760, the code known as the Partidas was introduced 
and became really a large part of the fundamental law of the vast 
domain. Portions of it were translated into French for the benefit 
of the inhabitants. Some of its provisions remained as a part of 
the law of the State of Louisiana, and are referred to in the earlier 
decisions of her Supreme Court.' A translation of the principal 
portions of the work into English was made by Messrs. Moreau- 
Lislet and Carleton, and published in 1820, with an introduction 
giving an account of Spanish law as then existing. 

We may mention in passing a code called the Nueva Recopi- 
lacion, promulgated in the time of Philip II., and the Movissima 
Recopilacion, adopted in 1805, in the reign of Charles IV. Nor 
should the celebrated code of maritime laws, called by the Spanish 
El Consulado, and generally referred to in our law books as the 
Consolato del Mare, be forgotten. This remarkable compilation 
made by order of the magistrates of Barcelona in the thirteenth 
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century, is really fundamental in commercial and nautical affairs, 
and has obtained a great authority in the modern civilized world 
by its intrinsic merits. 

We may also merely notice in passing the Code of Commerce, 
adopted in Spain in 1829, and may then pass on to much more 
recent codifications which are to-day the fundamental law of what 
we call our new possessions. 

It is understood that as early as 1850 there were persistent 
efforts made in Spain to revise and codify her laws, but the final 
adoption of such codes was greatly delayed by the fact that in the 
various provinces the local fueros, charters, and customs were 
highly esteemed and jealously guarded. There was not the oppor- 
tunity to sweep them away that was found in France with her 
revolution and her consulate, and the new codes were only finally 
adopted after a long delay and with a large reservation of local 
rights and customs. These reservations, however, would not, I 
suppose, affect their force in the colonies; and so far as our new 
possessions are concerned, 1 assume that the provisions of these 
codes are generally obligatory as private law in civil matters, so 
far as they have not been recently modified by authority of the 
United States. 

Taking up these modern codes, their consideration may be ar- 
ranged in chronological order as follows: The Code of Procedure 
of 1881, the Code of Commerce of 1886, the Civil Code of Law of 
1889, and the Hypothecary Code, concerning mortgages, privileges, 
and their inscription, extended to the islands in 1893. 

The Code of Procedure of 1881, which is in force in our new 
possessions, represents the Roman practice under the later empire, 
and is in theory the method of procedure which underlies admi- 
ralty and equity practice, and what we call the reformed code of 
procedure of the present day. It falls into two general divisions, 
—one concerning the “contentious jurisdiction,” where parties 
are suing each other contradictorily, and the other concerning the 
“voluntary jurisdiction,” where a party goes into court, generally in 
an ex parte way, as, for example, to open a succession, to probate 
a will, or to appoint a tutor. The pleadings follow the theory of 
the time of Justinian, and may be substantially stated as a petition 
by plaintiff and an exception or answer by defendant. 

The Code of Commerce of 1886, which likewise prevails in our 
new possessions, contains four books: the first treating of com- 
merce and commercial people in general; the second concerning 
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contracts which are especially commercial in their character, in- 
cluding mercantile companies, banks, and railways; the third 
treating of maritime commerce and the law of shipping; and the 
fourth making provisions in regard to respites and insolvencies, 
and prescription or limitations in commercial matters. 

The Civil Code of 1889, which is, of course, a code of private 
law, is an interesting and important work. It is understood that Mr. 
Alonzo Martinez, one of the most distinguished of Spanish jurists, 
was one of its compilers. Its general plan is not unlike that of the 
Code Napoleon and other European codes of a similar character, 
as well as the civil codes of Lower Canada, Louisiana, and Mexico. 
It follows the division suggested by Gaius in the second century 
when he declares that all jurisprudence concerns persons, things, 
and actions. The subject of actions or the remedies by which per- 
sons may vindicate their rights to things is left to the Code of 
Procedure ; and in general terms the Civil Code, therefore, treats 
of persons who may acquire rights in things or property; of 
things or property in which such rights may be acquired, and 
finally of obligations by the effect of which the property in things 
is often acquired or lost. 

This Civil Code likewise contains four books. The preliminary 
title treats of laws and their effect and application. The first book 
contains twelve titles treating of the law of persons, whether as 
citizens or foreigners, as natural or juridical, as present or absent; 
with detailed provisions in regard to the relations of husband and 
wife, parent and child, tutor and minor, and general rules in 
regard to civil status and its proof. 

The second book is divided into eight titles, and treats of things; 
that is to say, of property, ownership, and its modifications. It 
considers the subject of property as either immovable or movable; 
as public or private; as subject to ownership, either perfect or 
imperfect, and to the right of eminent domain, and lays down the 
rules in regard to its acquisition by accession, by possession, and 
by invention; and concludes with a statement of the law in regard 
to servitudes, whether personal in their character, as usufruct, use 
and habitation, or real servitudes or easements springing from 
the legal or conventional relation of different estates to each other. 
Rules are also given relating to the recording of documents which 
concern immovable property and real rights. 

The third book, containing eighteen titles, treats of obligations, 
and is an interesting treatise upon that important subject, as it 
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presents itself to the mind of the jurist in the latter part of the 
nineteenth century. It declares that every obligation consists in 
giving, doing, or not doing something, and it reccgnizes that all 
legal obligations arise either from contract, from quasi-contract, 
from offense or active tort, from quasi-offense or negligence, and 
finally in some cases from an arbitrary provision of law. The 
different kinds of obligations are discussed, whether conditional 
or unconditional, divisible or indivisible, several, conjoint or soli- 
dary. It then takes up the subject of the extinction of obligations, 
and states that they may be extinguished by payment or fulfill- 
ment, by the loss of the thing due in certain cases, by the voluntary 
remission of the debt, by compensation or what we might call 
set-off, and by novation. It next proceeds to treat of the subject 
of contracts as one of the principal sources of obligations; the 
validity of contracts, the consent of the contracting parties, the 
object of contracts and their cause, their interpretation, rescission 
and nullity. The writers then discuss specific contracts, as those 
of marriage and dowry, and the community of goods existing 
between husband and wife, and then the contracts of sale, ex- 
change, letting and hiring, rent and emphyteusis, partnership, man- 
date, loan, deposit, aleatory contracts such as insurance, compromise 
or transaction, suretyship, pledge, and hypothecation. 

The writers then proceed to lay down the rules in regard to 
obligations arising in the absence of agreement: first, from 
quasi-contracts, in which obligations arise from certain lawful acts 
in the absence of an agreement; and secondly, from offenses or 
quasi-offenses where obligations arise from unlawful acts, whether 
of active wrong or passive negligence. 

The remainder of the work is devoted to dispositions in regard to 
insolvency and the classification of debtors and creditors with re- 
gard to their rights, privileges, and preferences; and finally to the 
subject of prescription, or lapse of time, by which property and 
rights may be acquired, and by which rights of action are 
barred. 

The style of the work is very concise and accurate. Mr. Levé, 
a French judge, writing in 1890, declares it to be a more scientific 
book than the Code Napoleon. Of course its compilers had the 
advantage of about a hundred years of discussion and commentary 
in Continental Europe on these subjects, to say nothing of similar 
work that had been done in the three Americas. 

There is a supplemental provision of this Spanish code of 1889 
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which appears to be interesting and important, and which reads as 
follows : 


“1, The president of the Supreme Court, and the presidents of the tri- 
bunals of appeal, will send to the minister of justice at the end of each year 
a report of the matters which have been submitted to them in civil cases ; 
and they will point out the defects and difficulties which the application of 
this code may have revealed to them. They will indicate with detail the 
controverted questions and points of law as well as the articles or omissions 
of this code which have caused doubt to spring up in the courts. 

“2. The minister of justice will transmit these reports and a copy of the 
civil statistics of the same year to the general commission of codification. 

“3. After having taken cognizance of these documents, and of the prog- 
ress realized in other countries which may be taken advantage of in our 
own, and of the jurisprudence of the Supreme Court, the commission of 
codification will formulate and address to the government every ten years a 
plan of such reforms as it may think proper to prepare.” 


We need not dwell upon the Code of Hypothecary Law, which 
appears to have been enacted in Spain in 1871, and extended to 
the islands in 1893. It contains an elaborate codification of the 
law in regard to mortgages of different kinds, whether conventional 


or legal, and the method of recording them in such a way as to 
notify third persons of their existence. 

After this statement in regard to the history of Spanish law and of 
its extension to the islands which we now include as objects either 
of our ownership or protection, it would seem useful to inquire in 
the interest of legal science as to the future of jurisprudence in 
Porto Rico, Cuba, and the Philippines. It would seem that the ex- 
ample of the Louisiana purchase of 1803, as already detailed, might 
throw some light upon this interesting subject. For more than 
thirty years before that purchase, the vast domain called Louisiana 
had been a Spanish colony. It is true that in the early history of 
the French settlement, the laws and ordinances of France and the 
Custom of Paris had been extended to it, but the difference between 
the law of France and the law of Spain when applied to colonial 
conditions was not great enough to make any special solution of 
continuity. The net result was that when we acquired the Louisi- 
ana purchase in 1803, its laws and jurisprudence were quite similar 
to those that now prevail in Porto Rico, Cuba, and the Philip- 
pines; and the question naturally arose as to what should be done. 
It was considered, as we have seen, that no state carved out of this 
purchase should ever be admitted to the Union with a Spanish 
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system of jurisprudence in criminal matters. But the Territory of 
Orleans had a considerable population who had been living for 
about a century under a system of private law in civil matters de- 
rived from France and Spain. The government of the United 
States acted very wisely in not undertaking to change what had 
thus become interwoven with the social life and proprietary rights 
of the people. It was only in criminal matters that by the legis- 
lation of 1805 the common Jaw of England was adopted as a basis 
of definition and practice. The law in civil matters remained 
unchanged and was left to its natural development. 

It is submitted that a similar course should be followed with 
reference to Porto Rico and the Philippines as well as with refer- 
ence to Cuba, if we are to have anything to say in regard to that 
“Pearl of the Antilles.” It is quite likely that some modification 
ought to be made in regard to the definition of crimes and offenses 
and the method of criminal procedure, but so far as private law in 
civil matters is concerned, there is no better system on the face 
of the earth than that which is represented by the Spanish codes 
I have attempted to describe. 

No doubt in past years, in the administration of justice in these 
islands, there has been a good deal of malfeasance. But such 
malfeasance should not distract our attention from the scientific 
value of these codes. The best law may be badly administered, 
and may thus become an engine of. abuse, but when we have 
good laws honestly and intelligently administered, then we have 
an ideal condition of jurisprudence. Let us hope, then, that no 
effort will be made to disturb the general system of law in our new 
possessions so far as it concerns civil matters. 

As for Mexico, Central America, and South America, it may be 
stated, in a general way, that they have all derived their systems 
of law and jurisprudence from Spain during the colonial period, 
so that Spanish law of the sixteenth, seventeenth, and eighteenth 
centuries, as applied to colonial conditions, is fundamental in those 
countries. We may take Mexico as a type. Conquered by Cortez 
in 1521, the first Spanish viceroy was appointed in 1535, and from 
that time until Mexico achieved her independence in the early 
part of the nineteenth century, the law of Spain was there gradu- 
ally developed and applied, under such local regulations and 
decrees as were promulgated through the Council of the Indies. 
At present, Mexico is a federal republic, resembling our own 
country in its combination of national and state governments. As 
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I understand, it consists of a Federal District, which may be likened 
in some respects to our District of Columbia, — of twenty-seven 
states and one territory, called Lower California. A civil code 
was adopted by the federal authority in 1871. It could extend by 
its own force only to the Federal District and to Lower California ; 
but it was a work of such manifest merit that it was adopted by 
almost all the states—I believe by twenty-five out of twenty- 
seven —so that uniformity of jurisprudence was largely secured. 
It was amended in 1884, and, as amended, constitutes an important 
and scientific body of law, resembling the modern civil codes of 
other countries in its principles, with some provisions, of course, 
of local character. Generally speaking, it may be said that it 
treats of the law of persons, their domicile and status, of artificial 
or legal persons, of property and its various modifications, and of 
obligations. 

We need not dwell on further details in regard to Central 
America and South America, and must leave that part of the 
subject with the remark, simply, that Roman and civil law, as 
handed down by Spain, may be considered as fundamental in 
those countries. 


It would seem that students of law in our country may well 
begin to acquaint themselves with the elements, at least, of this 
legal system, which, as we have seen, prevails in so many regions 
of the western hemisphere, and in the thousand islands we have 
acquired in the East. The task is not so difficult as it may seem. 
Assuming that the student has a fair knowledge of the leading 
principles of Roman law, and comprehends the meaning of its 
technical terms, which appear sometimes alien and mystical, he 
may read the codes of France, Canada, Louisiana, and Spain with 
interest and understanding. And he will find that, after all, the 
difference between the civil law and the common law is by no 
means so great as some persons imagine. About a year ago in 
reply to some questions by Professor Maitland, submitted to me by 
our lamented friend Professor Thayer, I tried to express this idea 
in these words: — 

“Tf you eliminate from the English law the peculiarities of the 
~ tenure and transmission of real estate which are largely feudal or 
social in origin; if you further eliminate, as they are doing in 
England, the technicalities of common law pleading; if you leave 
out some rules of evidence, which, as you well know, have grown 
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up around the practice before the English common jury, — the 
rest of English common law will be found not to differ very much 
from the civil law in those elementary principles which are essen- 
tial to the administration of justice between man and man. There 
are differences of terminology, which, to some, seem strange and 
alien, but when they are once understood, the leading doctrines 
are found to be much the same. And to me it is very interesting 
to notice how the English judges continually fall back on the 
Roman and civil law as a ground of refuge in time of mental 
perplexity. You will doubtless recall the case of Berchervaise v. 
Lewis, L. R. 7 Common Pleas, where neither counsel nor court 
could find any English precedent in point, and the decision was 
finally made on the authority of a text from the Pandects. We 
might inquire why the court should cite the Pandects unless in 
some perhaps sub-conscious way the doctrines of the classical 
jurists underlie even English law.” 
William Wirt Howe. 


NEw ORLEANS, 
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AMENDMENTS TO THE BaNKRuPTcy Act. — The Bankruptcy Act of 1898 
was probably more favorable to an insolvent debtor than any other bankruptcy 
law ever enacted. Any debtor, except a corporation, could become a volun- 
tary bankrupt and gain the privileges of the Act if he wished; but if he 
did not wish to become a bankrupt the acts of bankruptcy rendering him 
liable to be adjudicated a bankrupt on petition of his creditors were few. 
Moreover, the causes for opposing the discharge of a bankrupt were narrowly 
limited, and in practice the proportion of bankrupts who have failed to 
get a discharge must be very small. In the main the law has worked suc- 
cessfully, but some provisions have been found ambiguous, and others have 
been thought unjust to creditors. The amendatory act which has just become 
a law for all cases not already pending is an attempt to remedy some of 
these defects. The amendments, unlike the original act, seem to have been 
drawn by the hands of creditors and court officials rather than by those 
to whom the interests of the debtor are of paramount concern. The fees 
of both the referee and the trustee are increased, and a number of changes 
are made in the interest of creditors. Probably the most important of these 
is the amendment of section 57. Hereafter a creditor who has received a 
preference innocently may prove other claims without surrendering his pref- 
erence. A new act of bankruptcy is created and mining corporations are 
made subject to involuntary bankruptcy. Four new objections to the dis- 
charge are added to the two created by the Act of 1898, and one of the 
two specified in the original act is made more stringent. The debts not 
affected by a discharge are also slightly increased in number. The wife of 
a bankrupt may be compelled to give testimony in regard to transactions to 
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which she was a party. The jurisdiction of the bankruptcy court is enlarged 
by the addition to section 23 4, of a proviso which permits suits for the re- 
covery of property under sections 60 4 and 67 ¢ to be brought in that 
court. 

A few amendments, but not so many as might be wished, have for their 
object rather to make clear ambiguities in the original act than to make a 
change in the law. This is apparently the primary object in the amend- 
ment to section 17, which specifies what debts are not affected by a dis- 
charge. Another question on which there are conflicting decisions is settled 
by the provision that where a preference consists in a transfer, the period of 
four months shall not expire until four months after the date of the record- 
ing or registering of the transfer, if by law such recording or registering is 
required. 

It is provided that the bankruptcy of a corporation shall not release its 
officers, directors or stockholders, as such, from any liability under the laws 
of a state or territory or of the United States. This is presumably meant 
to overrule such cases as Zrain v. Marshall Paper Co., 180 Mass. 513. It 
may well be questioned whether the intention has been effectuated. Con- 
gress cannot change the conditions of a director’s liability in Massachusetts 
or any state, and if the state law requires as a condition of charging a direc- 
tor that not only shall judgment be given against the corporation, but that 
execution shall issue and be returned unsatisfied, these conditions must be 
fulfilled, and if the corporation is discharged it seems impossible to fulfill 
them. For precisely such a reason in Massachusetts while the Act of 1867 
was in force sureties on attachment bonds were held to be discharged by the 
discharge of the principal debtor, though the bankruptcy law provided that 
sureties should not be discharged. A state statute had to be passed to 
remedy the injustice. See Hi// v. Harding, 130 U.S. 699. The difficulty 
might easily have been met by denying a bankrupt corporation a discharge. 
The present act is the first to allow a corporation a discharge, and there is 
little to be said in favor of the innovation. 

A definite provision allowing proof of contingent claims should also have 
found a place in the amendatory act. 

The amendments as a whole improve the law. They strengthen the hand 
of the creditor, but an honest debtor is not materially affected by them. 
S. W. 


Ricuts or SpectaAL TAXx-PAYERS IN LocaL IMPROVEMENT CONTRACTS. — 
A question of apparently first impression has recently been raised in the 
Kentucky courts, involving a determination of the relation of a city to its 
inhabitants with respect to contracts for local improvements. The city of 
Louisville let out a paving contract upon which there was a reliable surety. 
On the contractor’s becoming embarrassed the city released both him and 
his surety, and relet the contract at a great increase in expense. The abut- 
ting owners, who had been specially assessed for the cost under the first 
contract, successfully sued the city for repayment of the extra assess- 
ments levied to meet the additional cost under the second contract. Bar- 
field v. Gleason, 63 S. W. Rep. 964 ; Louisville v. Kentucky, etc., Bridge 
Co., 70 ibid. 627. The obvious result of the cases is to shift the bur- 
den caused by the improper action of the council from those specially as- 
sessed to the general tax-payers. 
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That a city does not hold such contracts strictly in trust for the special 
class to be benefited is shown by the fact that though the abutting owners 
have a right of action if the city permits defective construction, yet if the 
-work has been completed and payment made the right of action is gone. 
Schumm v. Seymour, 24 N. J. Eq. 143 ; Liebstein v. Mayor, ibid. 200. It 
seems clear that the Kentucky court too was of this opinion, as it held that the 
cause of action accrued, not when the surety was released, but when the 
extra assessment was paid. The city furthermore cannot justly be said to 
be an agent, because the so-called principals have no control in the mat- - 
ter. Yet undoubtedly a fiduciary relationship of some sort does exist, as is 
indicated by the fact that a city, by way of mere gift, cannot release a debtor 
to the detriment of any tax-payer. Wells v. Putnam, 169 Mass. 226 ; see 
16 Harv. L. Rev. 211. The court considered that the city was exercising 
a “statutory power of attorney” ; but it is a little odd to find the power 
granted by the attorney and not by the principal. 

Technically the case may be worked out thus. At the outset the coun- 
cil has full legislative discretion to determine whether an improvement is 
advisable. But when that discretion has been exercised and the contracts 
have been made, a duty, ministerial in its nature, arises to have the better- 
ment properly executed. If the cost is fraudulently increased the abutters 
need pay only the fair value of the work done. Matter of Livingston, 121 
N. Y. 94. The same is true in the case of gross negligence. Matter of 
Anderson, 109 N. Y. 554. In the principal case to release the solvent 
surety was not a legislative or discretionary act, because the council made 
no pretence of determining that the paving should be abandoned altogether. 
It was in fact a ministerial tort causing damage to the abutters ; and the lat- 
ter should recover under the general rule of liability for torts committed by 
municipal agents in the execution of ministerial duties. See 2 Ditt. Mun. 
Corp., § 980. 


NaTuRE OF INSURANCE ConTRACTS. —A policy insuring property is gen- 
erally asserted to be a contract for the personal indemnity of the insured. 
See 1 May, Ins., § 6. There is a tendency, however, to depart from this 
proposition, and an illustration of it may be seen in a recent South Carolina 
case. Property had been insured by a grantee under a voluntary convey- 
ance which later at the suit of the grantor’s creditors was declared fraudu- 
lent. After a loss all the parties appeared before the court and the proceeds 
of the policy, in amount equalling the actual damage to the property, were 
given to the grantee under the fraudulent conveyance. Steinmeyer v. Stein- 
meyer, 42 S. E. Rep. 184. The court professed to base its decision on the 
general principle, reasoning that the creditors could not reach the proceeds 
since they resulted from the personal contract for indemnity between the 
company and the grantee. Cf Forrester v. Gill, 11 Col. App. 410; Bern- 
heim v. Beer, 56 Miss. 149. But in emphasizing the personal nature of the 
insurance contract the court slighted the other essential characteristic, in- 
demnity. Only by a fiction can the damage to the grantee be regarded as 
more than nominal, and hence in allowing him substantial damages the 
decision clearly departs from the rule which it professedly adopts. 

The departure in other classes of cases takes a contrary direction, and dis- 
regards the personal element for the sake of indemnifying the actual sufferer. 
Where a grantee of a conveyance constructively fraudulent as against the 
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grantor had insured, it was held that the proceeds of the policy should go 
to the defrauded grantor, since he in equity was entitled to the property. 
Bath, etc., Paper Co. v. Langley, 23 S.C. 129. Again, in cases where a 
loss occurs on land which is the subject of an executory contract of sale, the 
prevailing view in America is that the vendee is entitled to the proceeds of 
a policy procured by the vendor. Skinner, etc., Co. v. Houghton, 92 Md. 68 ; 
contra, King v. Preston, 11 La. Ann. 95. In both of these instances a con- 
tractual relation is lacking between the company and the party ultimately 
receiving the proceeds. 

The disinclination of the courts to relieve insurance companies from lia- 
bility through a seeming technicality doubtless explains why the integrity of 
the general rule is not preserved ; and where the proceeds are given to the 
person actually damaged substantial justice seems often attained. Since 
the company’s liability, however, must be found in its contract, this desirable 
result can be reached only by adopting a broad though somewhat forced 
rule of construction, that prima facie the company contracts to indemnify 
not only the person taking out the policy but any other party beneficially 
interested at the time of loss. The view of the principal case, on the other 
hand, appears insupportable on any ground. It violates the terms of the 
policy by giving damages to one not damnified in a case where that result 
is not justified by reasons of substantial justice. 


De Facro Corporations. —A state of facts which tests current defini- 
tions of de facto corporations was recently presented to the South Dakota 
courts. An attempt had been made to organize a banking corporation at 
a time when there was no statute authorizing it. Later the necessary 
statute was passed, but the bank, which had meanwhile held itself out as 
incorporated, took no steps to comply with the law. In actions involving 
the question of the bank’s status the court, while denying the existence of 
any estoppel, rested its decisions on the ground that the bank was a de facto 
corporation. State v. Stevens, 92 N. W. Rep. 420, and Mason v. Stevens, 
ibid. 424. 

The doctrine of de facto corporations is often said to be founded on 
estoppel. Snyder v. Studebaker, 19 Ind. 462. But it covers cases where 
there can be no estoppel, and is to be rested most satisfactorily on grounds 
of public convenience and business necessity. See Society Perun v. 
Cleveland, 43 Oh. St. 481; 36 Am. L. Reg. nN. s. 18, 21. These reasons, 
however, apply with greater or less force in every case of pretended incor- 
poration, and it is obviously necessary to restrain the unauthorized assump- 
tion of corporate powers by requiring more than proof of mere user before 
recognizing corporate existence de facto. The principle that the state is the 
sole source of corporate power is fundamental. The existence of a law under 
which the corporation might be created is therefore essential, for other- 
wise the claim of corporate existence is not only entirely unauthorized, but is 
against the implied prohibition of the state. Certain frequently quoted defi- 
nitions have included only those two elements — the user of assumed corpo- 
rate powers, and the statute. See Methodist Church v. Pickett, 19 N. Y. 482. 
The better decisions, however, require, as a third element, a dona fide attempt 
to organize under the statute. See Finnegan v. Noerenberg, 52 Minn. 239 ; 
McLennan v. Hopkins, 2 Kan. App. 260, 265. The principal case fulfills 
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the two former conditions, but partly fails as to the third. Whether the fact 
that the attempt to organize was not under the law, but previous to it, should 
prove fatal must depend on the reasons underlying the requirement. The 
courts in adopting this test have done more than lay down a convenient and 
expedient rule of restriction ; they have emphasized the necessity of a recog- 
nition of the state’s will, and an honest and reasonable effort to comply with 
it. How nearly exact this compliance must be is a question of degree, but 
it would seem that it should at all events have direct reference to the en- 
abling law. It is true that in the principal case there had been a bona fide 
and public attempt to organize, but that attempt had been of no avail prior 
to the passage of the statute, and its effect cannot well be carried over. 
There was no attempt to comply with the statute; no attempt that might 
have resulted in the formation of a corporation de jure. There was a guast 
recognition of the state as the source of corporate power, but no recognition 
of its authority to prescribe the mode of incorporation. On the whole, 
therefore, assuming as the court does that there was no estoppel, the deci- 
sions would seem to be incorrect. The bank has even less claim to de 
facto corporate existence than have those associations whose honest but 
seriously defective attempts to organize in compliance with statutes have 
been held to fail. McLennan vy. Hopkins, supra. 


Ricut To WITHDRAW FROM PuBLic Service. — That individuals or 
corporations engaged in callings of a guasz-public nature are, so long as they 
remain in the business, #fso facto subject to special duties to the public, is 
settled beyond dispute. These obligations may, moreover, be extended by 
judicial decision, without the aid of statute, to callings never before so 
regulated. Mash v. Page, 80 Ky. 539; see 15 Harv. L. REv. 309. 
The question whether the courts may take a further step and hold that 
the obligation of a public service company, independent of any express 
provision by its franchise, includes the duty of continuing business so long 
as, in the opinion of the court, the public need requires it, is suggested by 
a late case in a circuit court of Indiana. City of Jndianapolis v. Indian- 
apolis Gas Co., 35 Chicago Leg. News, 165. The defendant corporation 
had for many years supplied Indianapolis with natural gas, acting under a 
city franchise which gave it the special privilege of laying its mains in the 
streets, and contained no provision restraining the defendant from abandon- 
ing the business at any time. Notice was given by the defendant that on a 
certain date it would cease to supply gas and would give up its use of the 
streets. At suit of the city a temporary injunction issued to prevent such 
action pending final decision. 

The view of the court seems based upon a supposed public right that a 
business which supplies a definite public need shall not be terminated at 
the caprice of individuals or corporations. In the case of public service 
companies not acting under franchise, the recognition of this right would 
mean that an obligation not to withdraw from business if such withdrawal 
would seriously inconvenience the public, is part of the duty incidental to 
public service as such. Such a doctrine, even if declared by statute, might 
well be held violative of the Fourteenth Amendment of the Federal Consti- 
tution, as an unwarrantable deprivation of business liberty. See Séaze v. 
Goodwill, 33 W. Va 179, 181, 183. BRANNON, FOURTEENTH AMENDMENT, 
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The case of a company acting under franchise presents somewhat greater 
difficulties, particularly if special privileges, such as the right of eminent 
domain or the right to occupy the streets of a city, are conferred. It has 
been argued that such a contract of enfranchisement contains a term, 
implied from the nature of the case and assented to on the part of the com- 
pany by acceptance of the franchise, that service shall continue so long as 
the public may require it. Some diécfa in the cases seem to support such a 
position. See People v. Albany, etc., R. R. Co., 24 N. Y. 261, 269; State 
v. Sioux City, etc., R. R. Co., 7 Neb. 357, 374. Moreover the few cases 
which have been found actually deciding that a public service company 
may withdraw, are not necessarily inconsistent with this view. In all of 
them it appeared that continuance in business would involve actual finan- 
cial loss. Commonwealth v. Fitchburg R. R. Co., 12 Gray (Mass.) 180 ; 
State v. Dodge City, etc., Ry. Co., 53 Kan. 329. ‘The decisions might, 
therefore, be supported on the ground that the public policy which under- 
lies the obligation to remain in service does not require the maintenance of 
a losing business. In spite of these cases, however, it seems to have been 
generally supposed that public service companies of either class may with- 
draw from business at will. See Savannah, etc., Co. v. Shuman, 91 Ga. 
400, 402. It might well be required, in the case of an enfranchised com- 
pany at least, that reasonabe notice of withdrawal be given in order that 
provision might be made for the changed conditions. But if it be desirable 
that the acceptance of certain privileges should carry with it a correlative 
duty to render service indefinitely, it would seem that the doctrine should 
be established by statute rather than by so free a judicial interpretation of 
the franchise as that adopted in the principal case. 


Richt oF SET-OFF aS APPLIED TO STOCKHOLDERS’ LIABILITY. — 
Whether or no a stockholder who has been sued upon his statutory lia- 
bility for the debts of a corporation may plead in discharge a claim of his 
own against the corporation is, in the absence of express statutory pro- 
vision, an unsettled question. When the right to enforce such liability is 
vested in the receiver of the corporation or in the creditors as a body, it is 
almost universally held that the stockholder must pay in full and prove his 
claim with the other creditors. Matter of Empire City Bank, 18 N. Y. 199 ; 
see COOKE, Corp., § 225. If, on the other hand, the statute allows the 
individual creditor to sue, the stockholder may, by the weight of authority, 
set off the amount due him from the corporation. Garrison v. Howe, 17 
N. Y. 458; contra, Lauraglenn Mills v. Ruff, 57 S.C. 53; see Tay or, 
Corp., 5th ed., § 732. Two cases in Maryland, decided within a year, 
adopt the latter rule and allow the stockholder a set-off in an action by 
a creditor. Cahill vy. Association, 94 Md. 353; Strauss v. Denny, 53 
Atl. Rep. 571. 

The rule of the first class of cases where the action is for the benefit of 
all the creditors seems clearly just. A contrary result, allowing a set-off, 
would give the stockholder a preference, whenever the property of the cor- 
poration together with the sum for which the stockholders are liable proves 
insufficient to satisfy the creditors. It is true that in bankruptcy a creditor 
is allowed at common law to set off a debt due the bankrupt. Zx parte 
Wagstaff, 13 Ves. 65. The bankruptcy rule is distinguishable, however, on 
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the ground that the creditor as a matter of business relies upon the set-off 
as security in making advances to the bankrupt ; while a stockholder can 
hardly be deemed to have in mind his statutory liability when he deals with 
the corporation. 

Attempts are made upon various grounds to distinguish from the first class 
of cases the second class, where the individual creditor is allowed to sue. It 
is said that, since the whole proceeding is in disregard of the rights of other 
creditors, the stockholder is as much entitled to preference as the creditor 
who is suing him, THompson, Com. Corp., § 3790; or that it cannot be 
known that creditors will not be paid in full, Mathez v. Neidig, 72 N. Y. 
100, 104; or that scattered stockholders should be protected as much as 
possible from creditors who may collect their debts several times, Bad/ v. 
Anderson, 196 Pa. St. 86. These arguments, however, tend rather to im- 
peach the wisdom of the legislature in allowing suit by an individual creditor 
than to justify a departure from principle in order to lessen the resulting 
hardship. The cases concede that from lack of mutuality there is not a 
true set-off and that the defense of the stockholder must be rested upon 
equitable grounds. Pierce v. Topeka Security Co., 60 Kan. 164. Further- 
more in an analogous class of cases where the creditor may sue directly for 
unpaid subscriptions the stockholder is allowed no such defense. Thompson 
v. Reno Savings Bank, 19 Nev. 103 ; Bolton Carbon Co. v. Mills, 78 Ia. 
460. On the whole, since the statutory liability is created for the benefit 
rather of the outside creditors than of the stockholders, it would seem that 
if either class is to be preferred, it should be the former. 


Tue Last CHance Doctrine. — “ The who has the last clear 
opportunity of avoiding the accident notwithstanding the negligence of his 
opponent is considered solely responsible for it.” The last chance doc- 
trine thus expressed was adopted in a recent Louisiana case. Barnhill v. 
Texas & P.R. R. Co., 33 So. Rep. 63. Though stated so broadly, its im- 
portance as a doctrine is confined to those cases where the last opportunity 
to avoid the damage lies with the defendant ; for where the negligence of 
both parties is concurrent, or where the plaintiff has the last chance, 
recovery is denied by well-established rules of contributory negligence. 

The origin of the doctrine is found in the case of Davies v. Mann, 10 
M. & W. 546. The basis there suggested for it is that, though the plain- 
tiff was negligent, his negligence was no part of the legal cause of his dam- 
age, since the defendant had the last chance to avoid the accident. The 
New Hampshire court stated this position clearly when it said that under 
such circumstances the defendant’s negligence was, in law, the sole cause 
of the injury. See Mashua Iron, etc., Co.v. Worcester, etc., R. R.,62 N.H. 
159,163. In that case, however, the fact appeared that a third party’s prop- 
erty had been damaged by the accident, and that he had been allowed re- 
covery against the plaintiff. This was possible only on the ground that the 
plaintiffs negligence was a legal cause of the third party’s damage. The 
plaintiff's negligence thus was treated as a legal cause of the third party’s dam- 
age, though not of his own. Since the facts in the cases were the same and the 
damage to each was apparently a natural and probable consequence of the 
plaintiff's negligence, the inconsistency in the court’s position is apparent. 
The last chance doctrine consequently must stand, if at all, as an exception 
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to the general rule which denies recovery to a plaintiff guilty of contributory 
negligence. 

The bar raised by contributory negligence rests on the policy of making 
the loss lie on a person who has been instrumental in bringing it upon him- 
self. See 3 Harv. L. Rev. 269. Prima facie the last chance rule seems 
to shift the loss to the defendant merely because he happens to be the last 
wrongdoer. The argument is often made, however, that the negligence of 
a defendant occurring under the circumstances created by the plaintiffs 
prior negligence is more serious than that of the plaintiff. But it is hard 
to see how a higher degree of care could be demanded of the defendant by 
virtue of the prior negligence unless he had knowledge of it. Cf Tuomp. 
Com. NEc., § 232. If such knowledge were made essential, the statement 
of the rule would take its strongest form. Even so it is open to two 
objections. In the first place, it is based on the discredited theory of 
comparative negligence, which allows recovery to a negligent plaintiff 
when the defendant’s negligence is “ gross,” and his own but “ ordinary ” 
or “slight.” See Cicero, etc., Ry. v. Menxer, 160 lll. 320. And secondly, 
thus qualified, it would rarely prove of practical value, for if the defend- 
ant had the required knowledge his tort generally would amount to an 
intentional tort to which the rules of contributory negligence have no 
application. See Spracur, Conrris. NeG., 7. ‘The last chance rule as a 
distinct doctrine accordingly seems to deserve no place in the law. 


SALE BY OFFICER OR STOCKHOLDER OF INFLUENCE IN CORPORATION. — 
A seemingly lax view of the duty owed by the officers of a corporation to 
the stockholders and by the stockholders to each other is presented by a 
late decision in New York. The plaintiff contracted to buy part of the 
defendants’ stock and to use his vote and influence to retain in office the 
existing board of directors, in consideration of the defendants’ promise to 
procure for the plaintiff the position of cashier of the corporation for five 
years and to repurchase the stock at a stipulated price should he be sooner 
discharged. The plaintiff made the purchase and received the appoint- 
ment, but was discharged before the time expired, and brought an action 
for the defendants’ refusal to repurchase the stock. It was held, two justices 
dissenting, that the contract was not void as against public policy. Bonta 
v. Gridley et al., 78 N. Y. Supp. 961 (App. Div. 4th Dept.). 

This contract seems objectionable in that both parties gave up, for benefits 
to themselves as individuals, their independent judgment as stockholders 
regarding the election of officers, and in that the plaintiff also sold his influ- 
ence as cashier. The general principle of law is, of course, that persons to 
whom the interests of others are committed, must act disinterestedly in be- 
half of the beneficiaries. Oscanyan v. Arms Co., 103 U.S. 261. Officers of 
a corporation clearly fall within the scope of this principle. Wardell v. U.P. 
R. R. Co., 103 U. S. 651, 658. Similarly, the community of interest sub- 
sisting between stockholders places each in a guasé-fiduciary relation to the 
others, and sound policy requires that each act dona fide for the prosperity of 
the corporation, uninfluenced by promises of personal reward. Woodruff 
v. Wentworth, 133 Mass. 309. Accordingly the principal case seems 
insupportable, and it is opposed to the weight of authority. Guernsey v. 
Cook, 120 Mass. 501 ; Noel v. Drake, 28 Kan. 265. How far these prin- 
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ciples operate to restrain Jona fide combinations among stockholders to 
influence corporate management where no such collateral inducements are 
present is an unsettled question. That understandings not having the force 
of contract may exist among them is undoubted. Most jurisdictions also 
allow actual contracts — of which voting trusts are the most common exam- 
ple — in which the parties are benefited not directly as individuals, but as 
stockholders. Faudds v. Yates, 57 lll. 416; see Mor. Pri. Corp., 2d ed., 
§ 4770; 15 Harv. L. REv. 756. 

The court in the principal case suggests that there was no affirmative proof 
that the contract was made in bad faith or would be inimical to the interests 
of the corporation. It is submitted, however, that if transactions of the 
class to which this contract belongs are opposed to public policy, the courts, 
in a particular case, should not inquire into the wisdom of the ultimate 
objects sought by such means. Moreover, if such inquiry were allowable, 
it would seem that the burden of upholding the contract should rest with the 
party claiming under it. West v. Camden, 135 U.S.507, 514. The court 
also argues that a plaintiff who has himself performed should not be deprived 
of his remedy. This position apparently overlooks the fact that, in deter- 
mining the validity of such contracts, the courts should consider not the equity 
of the transaction as between the parties, but the protection of corporate 
interests in general. Since they are illegal transactions, the plaintiff and the 
defendant are in pari delicto, and the law will leave the loss where it falls. 


SLEEPING-CaR Companies Nor INSURERS OF PASSENGER’S LUGGAGE. — 
It has been urged with much force that a sleeping-car is practically an inn, 
and that therefore the same rules of liability should be applied in both cases. 
The absolute liability of a common carrier for goods delivered to it, and the 
similar liability of an innkeeper for all goods of his guest infra hospitium, 
arose in times when the dangers from dishonesty were great. The law, 
recognizing the peculiar opportunities of such public servants to defraud 
their patrons, owing to the helpless position of the latter, imposed severe 
liabilities. Gordon v. Hutchinson, 1 W. & S. (Pa.) 285; Morgan v. Ravey, 
6 H. & N. 265. Modern courts have upheld this doctrine, though the rea- 
sons on which it is based are to-day hardly so strong. Once granting the 
doctrine, it seems difficult to exclude from it the case of the sleeping-car, 
especially since such a conveyance furnishes unusual opportunities for theft 
and since fault on the part of the company’s servants is peculiarly difficult 
to prove. ‘Theoretically, then, the cases would seem to fall within the rule. 
Practically, were the company held as an insurer, it would undoubtedly 
reduce the dangers of theft, with but slight increase of expense to the 
company. 

This question was lately raised in the case of Pullman, etc., Co. v. Hatch, 
yo S. W. Rep. 771 (Tex., Civ. App.). The court declined to hold the 
company as an insurer, and decided that it was liable only for loss due to 
the negligence or to the theft of its employees. This represents the almost 
uniform law. Pul/man, etc., Co. v. Gavin, 93 Tenn. 53; Pullman, etc., Co. 
v. Smith, 73 Ill. 360. The same rule has generally been applied to pas- 
senger steamboats. Steamboat Crystal Palace v. Vanderpool, 16 B. Mon. 
(Ky.) 302. Only one case has been found which holds a sleeping-car com- 
pany to an insurer’s liability. Pullman, etc. Co., v. Lowe, 28 Neb. 239. | 
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The obvious similarity between the sleeping-car and the day coach has 
doubtless been a factor in determining the result the cases have reached. 
The railroad is liable for property lost in its day coaches only if it has been 
negligent. The reason seems to be that the luggage is never entrusted to 
the carrier’s possession. TZowerv. Utica, etc., R. R. Co., 7 Hill (N. Y.) 47. 
With the introduction of sleeping-cars the railroad was held to the same but 
to no greater degree of responsibility for property lost in them, and it was 
not allowed to shift its responsibility when the sleepers were operated by a 
special company. insley v. Lake Shore, etc., R. R. Co., 125 Mass.54. The 
courts have naturally been disinclined to impose a stricter rule of liability 
upon the sleeping-car company than upon the railroad. A potent factor, 
however, in the development of these rules is doubtless to be found in the 
disfavor with which the modern law looks upon absolute liability. 


DeatTH In A Common Disaster. — The rule has been repeatedly laid 
down that in cases of death by a common disaster no presumption of 
survivorship exists, and that in the absence of evidence he who has the 
burden of proving survivorship must fail, because he cannot make out his 
case. Wing v. Angrave, 8 H. L. Cas. 183. The question generally arises 
when a common disaster befalls devisor and devisee, testator and legatee, 
or insured and beneficiary under a life insurance policy. It is remarkable 
that apparently no decided case squarely raises the question whose heir 
takes the estate when a devisor and his devisee perish together. The early 
English cases were all confined to personal property; Wing v. Angrave, 
supra, was restricted to that by the court. The only American decision 
involving realty was concerning land already held in trust, so that the legal 
title did not pass in any event. Mewell v. Nichols, 75 N. Y.78. At first 
sight it seems that there would be an absolute dead-lock between the heir 
of the devisor and the heir of the devisee, neither being in possession. 
The one cannot prove that the devise lapsed ; the other cannot show that 
his ancestor took as devisee. In this dilemma it may be suggested that the 
land should escheat. But such an undesirable result is not necessary. 
The difficulty is purely one of evidence — on whom is the burden of going 
forward with proof — and a close examination of the situation shows that 
the devisor’s heir can make out a prima facie case, whereas the devisee’s 
heir cannot. The former need show only that he is heir of a man who 
died possessing land ; the latter must prove a will and show that there was 
a devisee who was capable of taking. Obviously the burden of bringing 
forward evidence is on the devisee’s heir and consequently he must lose. 

In cases of personalty, where the title vests at once in the executor or 
administrator, the controversy is as to who can force him to convey. Here 
the next of kin of the deceased legatee cannot show that such legatee ever 
acquired a vested interest; nor can the residuary legatee show that the 
legacy lapsed. Thus neither can prevail against the executor, who, there- 
fore, continues to hold the property. But as he cannot hold for himself, a 
constructive trust arises in favor of the testator’s estate, or next of kin. In 
reaching this conclusion some authorities have held that by a necessary 
rule of construction the next of kin are favored. See 14 Harv. L. Rev. 
538- Others state the rule that “ for purposes of distribution” both the 
decedents must be assumed to have perished at the same moment. Goods 
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of Selwyn, 3 Hagg. Ecc. 748 ; Johnson v. Merithew, 80 Me. 111. Neither 
statement seems accurate, though the result reached is sound. 

The Supreme Court of the United States has recently arrived at an oppo- 
site and original conclusion. A will devised the whole property of the 
testatrix to her only son, but “in the event of my becoming the survivor 

. . of myson” then toa charitable Home. The mother and the son died 
in a shipwreck ; and the property is claimed by the Home, the mother’s 
next of kin, and the son’s personal representative. The Court gave the 
property to the first on the ground that the will showed an intention that 
the Home should take if the son did not. Zhe Young, etc., Home v. French, 
23 Sup. Ct. Rep. 184. This is in reality interpreting the above words to 
mean that “ unless my son survives the property shall go to the Home ” — 
a dangerous twisting of the actual provisions of the will. It seems that 
here the mother’s next of kin should have prevailed, as neither of the other 
claimants could prove the survivorship necessary to his case. 

When the contest arises under an insurance policy, the same principles 
govern. He who has a prima facie right to the proceeds of the policy 
necessarily wins. The courts, however, differ as to who has this right. In 
Missouri if the insured cannot alter the policy the beneficiary’s interest is 
considered as vested, and his representative prevails ; if the policy can be 
altered, the representative of the insured wins. UT. S. Casualty Co. v. 
Kacer, 69 S. W. Rep. 370; Supreme Council v. Kacer, ibid. 671. The 
real question should be not whether the policy is revocable or not, but 
whether the condition that the beneficiary should survive the insured is in 
form precedent or subsequent. If it is the former, his representative must 
bring forward evidence of actual survivorship ; if the latter, he need not. In 
theory this distinction is evidently sound. The cases are in conflict. 
Fuller v. Linzee, 135 Mass. 468; Cowman v. Rogers, 73 Md. 403. 
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AGENCY — RECOVERY OF PAYMENT INDUCED BY FRAUD oF AGENT—C. O. D. 
CoLLection. — While goods consigned to the plaintiff C. O. D. were in the custom 
house, the defendant company collected the charges, knowing that the goods were so 
damaged that, had the plaintiff known their condition, he would not have made the 
payment. Before demand by the plaintiff, the money had been paid to the consignor. 
Held, that the defendant is liable for money had and received. Hardy v. American 
“=~ Co., 65 N. E. Rep. 375 (Mass.). 

he case brings out clearly the true nature of the undertaking of a carrier to 


deliver goods consigned C. O. D. 3 ae part of his duty as a carrier, itis the result 


of a special contract, express or implied, by which he becomes the agent of the consignor 
for the collection of his charges. Cox v. Columbus & W. R. R. Co., 91 Ala. 392. In 
this relationship the carrier is consequently subject to the ordinary rules of agency. 
Where there was no fraud by the carrier, but by the consignor, a recovery was allowed 
because the money was still in the carrier’s hands. Herrick v. Gallagher, 60 Barb. 
(N. Y.) 566. Although in deciding that where the carrier is fraudulent, he is person- 
ally liable, the principal case goes a step forward, it seems to be entirely in accord 
with ee principles of agency. Martin v. Morgan, 3 Moore 635; Snowdon v. 
Davis, t Taunt. 359. 


BANKRUPTCY — ACT OF BANKRUPTCY — PROCURING APPOINTMENT OF RE- 
CEIVER. — Hé/d, that obtaining the appointment of a receiver in a state court by an 
insolvent partnership is not an act of ruptcy. Re Burrell, Ex parte Varick Bank, 


24 


{ 
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28 N. Y.L.J. 1381 (Dist. Ct., S.D. N. Y.) Fora discussion of the principles involved, 

see 14 Harv. L. REv. 

PO ase recent amendment to the Bankruptcy Act has fortunately changed the law on 
is point. 


BANKRUPTCY — CONDITIONAL SALE— RIGHTS OF VENDOR AGAINST THE TRUS- 
TEE. — The defendant had sold chattels on condition that he should retain title till 
payment. The contract was not recorded. A statute ‘Comp. St. c. 32, § 14) provides 
that every chattel mortgage not accompanied by delivery or recorded shall be void as 
against the creditors of the mortgagor. The vendee without making payment filed a 
voluntary petition in bankruptcy, and the vendor then replevied the goods. e/d, that 
the trustee in bankruptcy can recover them. Logan v. Nebraska Moline Plow Co., 92 
N. W. Rep. 129 (Neb.). 

A conditional sale in effect constitutes the seller a mortgagee, and the trustee in 
bankruptcy will ordinarily take subject to the mortgage. Lx parte Fitz, Re Rawson, 
2 Lowell 519. The Nebraska statute, however, is held to make such a mortgage void- 
able as against any creditor of the mortgagor, using a process of court to collect his 
claim. See Bank v. Anthony, 39 Neb. 343. A trustee in bankruptcy, engaged in a 
legal process as the representative of all the creditors, seems to come within this rule, 
just as he stands in the position of a judgment creditor, and not of the bankrupt, in 
setting aside a fraudulent conveyance. See Southard v. Benner,72 N.Y. 424. The 
National Bankruptcy Act, § 67 a, provides that “ claims which for want of record are not 
valid against creditors, shall not be valid against the bankrupt estate.” This would 
seem to apply expressly to the principal case. The holding is supported by a decision 
of the Circuit Court of Appeals. Jn re Pekin Plow Co., 112 Fed. Rep. 308; contra, In 
re N. Y. Economical Printing Co., 110 Fed. Rep. 514. 


BANKRUPTCY — LIENS — JUDGMENT WITHIN Four MONTHS. — The plaintiff 
brought a judgment creditor’s action to have certain conveyances set aside as fraudu- 
lent, and thus obtained an equitable lien more than four months before defendant’s 
bankruptcy. Judgment in this action was recovered less than four months before 
bankruptcy. edd, that the judgment is not invalidated. Metcalf Bros. & Co. v. 
Barker, 23 Sup. Ct. Rep. 67. 


In this case the United States ee Court has passed for the first time on a 


question about which the lower federal courts have been in conflict. It regarded the 
creditor’s bill as creating under the state law a lien before judgment, though it was one 
subject to be defeated by a possible event of the suit. The Bankruptcy Act, § 67 / pro- 
vides that “all levies, judgments, attachments, or other liens, ple . . . within four 
months . . . shall bedeemed null and void,” but the court held that the general purpose 
of this section is only to invalidate liens; and therefore only = which create 
liens are affected by it. This view finds —— in the fact that § 63@ and § 17 refer 
to certain other judgments not invalidated by §67/ The position of the clause in 
question, under the general head of liens, is strong evidence that the view taken is 
correct. It has been so held by a majority of previously decided cases. /n re Blair, 
108 Fed. Rep. 524; Jn re Beaver Coal Co., 113 Fed. Rep. 889; contra, In re Lesser, 109 
Fed. Rep. 201. 


BANKRUPTCY — PREFERENCES — Four MONTHS’ LIMITATION. — A mortgage was 
iven in May, 1900, but not recorded until April, r901. Creditors of the mortgagor 
led _a petition in bankruptcy May 9, 1901, and the adjudication followed June roth. 

On June 4th the mortgage was paid from the mortgagor’s assets, the debt secured 
being less than the value of the mortgaged pare: Held, that the payment was re- 
coverable as a preference. adbditt v. Kelly, 70 S. W. Rep. 384 (Mo., Ct. App.). 

The money here paid would not be a preference unless the mortgage was voidable. 
See § 604 of the Act. It is provided, § 34, that a transfer open to record may be 
treated as an act of bankruptcy within four months from the day it is recorded. This 
has been construed as determining that such a transfer may be avoided as a preference 
if it is recorded within four months of the bankruptcy. Jn re X/ingaman, 101 Fed. 
Rep. 691. But in the clauses treating of recoverable preferences no such provision 
' appears. By § 60@ it is provided, ‘a person shall be deemed to have given a 

‘preference if... he has... made a transfer,” etc. Whena mortgage is signed and 
delivered it is a good transfer between the parties without record, although it may 
later be defeated by others. The four months, therefore, should begin to run from 
that date. The weight of authority so holds. /# re Wright, 96 Fed. Rep. 187; Asbury 
Park Assn. v. Sheperd, 50 Atl. Rep. 65 (N.J.,Ch.). When there are creditors who 
could have avoided the mortgage, the assignee under § 70¢ could probably, by asserting 


_RECENT CASES. 371 


their rights, recover the money as a preference. The recent amendment to the Act, 
changing § 67 a, provides that the date of record determines the time when the prefer- 
ence is given. 


BANKRUPTCY — PREFERENCES — TRANSFER FOR PRESENT AND PasT CONSIDER- 
ATION. — An insolvent debtor, with intent to give a preference, transferred his busi- 
ness to a creditor in consideration of a past debt of $400 and cash payment of $600. 
The creditor knew facts which should have put him on inquiry, which would have re- 
vealed the fraud. A/d, that the assignee in bankruptcy can recover the business or 
its full value, $1000. Johnson v. Cohn, 39 N. Y. Misc. 1 For a discussion of the 
principles involved, see 13 Harv. L. REV. 409. 


BILLS AND NOTES — FRAUDULENT CONSIDERATION — RENEWAL AS WAIVER OF 
DrFENSE.— A payee obtained a note by fraud. Subsequently, and with knowledge 
of the fraud, the maker signed a renewal note at the request of the payee. ée/d, that 
the maker may plead the fraud as a defense to the renewal note. Adams v. Ashman, 
53 Atl Rep. 375 (Pa.). 

Fraudulent consideration renders voidable a note not in the hands of a holder in 
duecourse. Lewis v. Cosgrave,2 Taunt. 2. But where the maker retains a benefit under 
the contract and elects not to repudiate it, he cannot plead the fraud to an action on 
the note. Archer v. Bamford, 3 Stark. 175. Where a note is void, as bya usu 
statute, the renewal is no better than the original. Chapman v. Black, 2 B. & A. 588. 
This would seem to follow as to avoidable note, unless signing the renewal is a waiver 
of the defense. In the principal case it did not appear that the maker retained any 
benefit under the contract, and the renewal was at the request of the payee. A court 
might well refuse under these circumstances to declare this an election not to repudi- 
ate. The maker may have sought merely to postpone an action at a time when it was 
important to keep his credit unimpaired. Where the original consideration was illegal 
the same decision has been reached as in the principal case. Holden v. Cosgrove, 
12 Gray (Mass.) 216. é 


BILLS AND NOTES— PRESENTMENT OF CHECKS—CLEARING House. —A payee 
received a check on a local bank after banking hours, and, on the following day, de- 


posited it with his own rng 2 firm for collection through the clearing house. Before 


the next succeeding business day and the presentment of the check for payment, the 

drawee became totally insolvent, e/d, that the failure to present on the day followin 

the drawer from liability. Zdmisten v. Herpolsheimer, 92 N. W. 
ep. I eb.). 

Tn general, a check must be presented for reset within a reasonable time after 
its receipt, or the drawer is discharged from liability on it to the extent of the loss 
caused by the delay in presentment. Smith v. Janes, 20 Wend. (N. Y.) 192. It has 
been commonly held that a reasonable time ends with the close of the business da 
next following the day of receipt; and within that time the check should be peowenotes | 
if drawn on a local bank, or mailed for collection, if drawn ona distant bank. ickford 
v. Ridge, 2 Camp. 537; Smith v. Janes, supra. But these cases were decided without 
reference to collection through a clearing house, now an established practice in every 
large commercial centre. This necessarily delays presentment one day; and since 
business usage ought to be decisive in fixing a reasonable time, the old interpretation 
should be relaxed. Loux v. Fox, 171 Pa. St. 68; cf contra, Holmes v. Roe, 62 Mich. 1 
The Negotiable Instruments Law, §§ 186, 193, provides for a reasonable time wit 
pr gen to the usage of the business, which would seem to allow such an extension 
of time. 


CARRIERS — RIGHT OF PUBLIC SERVICE COMPANIES TO WITHDRAW FROM 
BusINEss.— The defendant company had for many years supplied the city of Indian- 
apolis with natural gas. It held a franchise from the city, under which it had ex- 
ercised the right to lay its mains in the streets. The company gave notice that upon 
a certain date it would cease to supply gas and would abandon its use of the streets. 
The city sought an injunction to prevent such action. Hé/d, that a temporary in- 
junction will issue, pending a final hearing. City of Indianapolis v. Indianapolis Gas Co. 
35 Chicago Leg. News, 165 (Hamilton Circ. Ct., Ind.). See Norgs, p. 363. 


CARRIERS — SLEEPING-CAR COMPANIES — LIABILITY FOR Loss OF PASSENGER’S 
LuccacE. — He/d, that a sleeping-car company is liable for the loss of a passenger’s 
property only when the loss was due to the negligence or theft of its employees. /Puél- 
man, etc., Co. v. Hatch, 70 S. W. Rep. 771 (Tex., Civ. App.). See Nores, p. 367. 
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ConFLICT oF LAws— SIMULTANEOUS CONFLICTING JUDGMENTS IN STATE AND 
FEDERAL CoURTS— CLAIM AGAINST FEDERAL RECEIVER.—A decree of a federai 
court in a petition by the bondholders of a railroad for a receivership, placed certain 
tort claims in a preferential class, provided they should be established as valid de- 
mands. The plaintiff had already begun in a state court an action on such a claim. 
She also filed the same claim, by intervention, in the federal court. Judgments were 
given on the same day, against the plaintiff in the federal court, and in her favor in 
the state court. She then filed a second petition for intervention, asking priority for 
the claim thus established in the state court. e/d, that her petition will not be 

anted. Goodwin v. Atcheson, etc. R. R. Co., 118 Fed. Rep. 403 (C. C. A., Eighth 

irc.). 

Where two conflicting valid judgments are rendered on the same cause of action, 
by different courts of concurrent jurisdiction, with no common court of appeal, and 
neither judgment can be shown to have preceded the other, a problem arises, which 
seems incapable of solution. One party has a legal right to which the other has an 
equally valid bar. The difficulty results from our system of state and federal courts, 
and that system provides no solution. The common law apparently furnishes no 
analogies, and no case in point has been found. The decision in the principal case, 
however, seems sound, for the decree of priority is merely a direction to the receiver, 
and vests no absolute rights in a claimant, even when he has proved his claim. See 
Louisville, etc. R. R. Co. v. Wilson, 138 U.S. 501, 506. When a court may refuse 
priority to any claim, this power may well be exercised against a claim which that 
court itself has found invalid. 


CONSTITUTIONAL LAw — EMINENT DOMAIN — DAMAGE TO NON-ABUTTING 
Lanp. —A statute provides that a railroad company shall pay all damages occasioned 
by laying out its road. Pub. St. Mass., c. 112, §95. A railroad company in changin 
the grade of a street at a point not adjacent to the plaintiff’s land, which was situate 
on a cul-de-sac, rendered the latter’s premises inaccessible to teams for a period of sev- 
eral months. /é/d, that the plaintiff can recover the damages thereby sustained. Put- 
nam v. Boston & P. R. R. Corp., 65 N. E. Rep. 790 (Mass.), 

Under such statutory or constitutional provisions, if a public highway is vacated or 
altered to the detriment of the abutting land, the owner thereof suffers special and 
peculiar damage for which he can recover. Parker v. B. & M. R. R. Co., 3 Cush. 
(Mass.) 107; see Caledonian R. R. Co. v. Walker's Trustees, L. R. 7 App. Cas. 259. 
When, however, such a change materially diminishes the value of non-abutting land 
in the vicinity by rendering access thereto more difficult, Massachusetts and a number 
of other jurisdictions deny the right to recover damages. Davis v. Co. Com’rs, 1 §3 
Mass. 218; Rude v. St. Louis, 93 Mo. 408. Contra, Rigney v. Chicago, 102 lll. 64. The 
main argument advanced in support of the Massachusetts rule is that the inconvenience 
to owners of non-abutting land in the vicinity is the same in kind, though not in degree, 
as that experienced by the general public. See Smith v. Boston, 7 Cush. (Mass.) 254. 
This position seems untenable; for such an owner sustains in addition the loss due to 
the depreciation in the value of his land. Even according to the Massachusetts test, 
however, the principal case, which is one of first impression in that jurisdiction, seems 
rightly decided. The damage suffered by the plaintiff was “ special and peculiar,” and 
hence actionable, since aecess to his land via the public street was entirely prevented. 
Brakken v. Minn., etc., R. R. Co., 29 Minn. 41; see also Smith v. Boston, supra, 257; 
Davis v. Co. Com’rs, supra, 223. 


CONTRACTS — ERRONEOUS OFFER — LIABILITY OF TELEGRAPH COMPANY.— By 
an error due to the negligent transmission of a telegraph message the plaintiff was rep- 
resented as offering oranges at a rate considerably below the market price. The 
addressee, though believing the message was erroneous, ordered two carloads. The 
plaintiff supposing his offer had been ges A communicated sent the oranges to 

e 


the addressee. The latter refused to pay a higher price than that stated in the tele- 
gram. /e/d, that the plaintiff cannot recover from the telegraph company the differ- 
ence between the market price and that stated in the telegram. Germain Fruit Co. v. 
Western Union Tel. Co., 70 Pac. Rep. 658 (Cal.). 

Had the addressee without suspecting any error accepted the offer as conveyed to 
him, such acceptance would, according to the better view, have rendered the plaintiff 
liable to supply the oranges at the rate stated in the telegram. Ayer v. Western Union Tel. 
Co.,79 Me. 493; contra, — v. Zel. Co., 87 Tenn. 554. In sucha case the telegraph 
company would clearly be liable to the plaintiff for the loss suffered. Ayer v. Western 
Union Tel. Co., supra; The Western Union Tel. Co. v. Shotter,71 Ga. 760. In the 
principal case, however, since the addressee believed the price quoted was due to error, 
there was in fact no offer for a contract; and hence no contract was completed by what 
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purported to be the addressee’s acceptance. peernen rae # the latter was, as the court 
states, liable for the full value of the oranges ordered by him in bad faith. See Ayer 


v. Western Union Tel. Co., supra, 499. lf the plaintiff failed to collect the full amount 
from him, this was due not to any negligence of the defendant but to the independent 
wrong of the fraudulent addressee. As, therefore, no damage resulted to the plaintiff 
from the defendant’s negligence, the decision appears sound. 


CONTRACTS — RIGHTS OF BENEFICIARY—SUIT BY MATERIALMEN ON CON- 
TRACTOR’s BOND To CiTy.—A surety company had given a bond to a city, con- 
ditioned on the full performance of a contract by which a contractor agreed to do 
certain work for the city, and to pay his laborers and materialmen in full. e/d, that 
unpaid materialmen are beneficiaries and rege parties toa suit onthe bond. 7Zown 
of Gastonia v. McEntee-Peterson Co., 42 S. E. Rep. 858 (N. C.). 

In an action by the contractor, on a contract similar to the above, the city had failed 
to set up the non-payment by the contractor of claims of materialmen. e/d, that the 
latter are not beneficiaries, and are barred from suit in the name of the city against 
the sureties on the contractor’s bond. City of Lancaster v. Frescoln, 53 Atl. Rep. 


Pa.). 

The right of a third party to sue upon a contract, when it is clearly made for his 
benefit, is recognized in both jurisdictions. Gorre/l v. Water Supply Co., 124 N.C. 328; 
Merriman v. Moore, 90 Pa. St. 78. The right of the materialmen to sue would seem 
therefore to be, in both of the principal cases, solely dependent on whether the clause 
in question was in fact intended for their benefit. The city’s sole motive in inserting 
such a clause might be to secure efficient workmanship upon its buildings. A sounder 
view, however, would seem to be that the city wished to protect workmen and material- 
men, who are usually its own citizens. Numerous statutes, and more specific provisions 
in bonds of a similar nature, show that such protection is customary and contem- 
plated. See City of Phila. v. Stewart, 195 Pa. St. 309. Accordingly what few au- 
thorities there are, exactly in point, seem to support the North Carolina decision. 
Lyman v. City of Lincoln, 38 Neb. 794; King v. Downey, 24 Ind. App. 262. Neither 
case notices the doctrine which excludes sealed contracts from the usual rule. Harms 
v. McCormick, 132 Ill. 104. 


CORPORATIONS — DE FACTO CORPORATION — INCORPORATION ACT SUBSEQUENT 
TO ATTEMPT TO ORGANIZE. — An attempt was made to organize a banking corporation 
at a time when there was no statute authorizing it. Later the necessary statute was 

assed, but the bank took no steps to comply with the law, though continuing to hold 
itself out as incorporated. é/d, that the k is a de facto corporation. State v. 
Stevens, 92 N. W. Rep. 420 (S. Dak.) ; Mason v. Stevens, ibid. 424. See NOTES, p. 362. 


CoRPORATIONS— DUTY OF OFFICERS AND STOCKHOLDERS— SALE OF INFLU- 
ENCE. — The plaintiff made a contract with the defendants, who weré stockholders in 
a corporation, whereby he agreed to buy part of their stock and to use his influence in 
the corporation for the re-election of the existing board of directors, in consideration of 
their promise to procure for him a position as cashier of the corporation for five years, 
and to repurchase the stock at a fixed price when he should cease to be cashier. After 
the wrongful discharge of the plaintiff, the defendants refused to buy back his stock, 
public policy and that the plaintiff can recover. Bonta v. Gridley et al.,78 N. Y. Supp. 
961 (App. Div. 4th Dept.). See NorEs, p. 366. ni 


CORPORATIONS — STATUTORY LIABILITY OF STOCKHOLDERS — RIGHT TO SET-OFF 
CLAIM AGAINST CORPORATION, — The charter of a bank provided that stockholders 
should be liable for the debts of the bank, to the amount of their shares. In anaction 
by a creditor of the bank the defendant, a stockholder, pleaded by way of set-off a 
claim against the bank. é/d, that he may set this off. Strauss v. Denny, 53 Atl. 
Rep. (Md.) 571. See NorEs, p. 364. 


CORPORATIONS — STATUTORY REGISTRATION BY FOREIGN CORPORATION — RE- 
COVERY ON CONTRACT MADE BEFORE REGISTRATION. —A Pennsylvania statute 
makes it unlawful for a foreign corporation to do business in the state Lesee register- 
ing, and imposes a money penalty for doing so. The plaintiff, a New Jersey corpora- 
tion, not having registered, built an electric railway for the defendant. It later regis- 
tered and sued on a guantum meruit. Held, that the plaintiff cannot recover. Delaware 
River, etc., Co. v. Bethlehem, etc., Ry. Co., §3 Atl. Rep. 533 (Pa.). 
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Under similar statutes in some jurisdictions the corporation may have its contracts 
enforced without registering at all, on the ground that the legislature intended to make 
the money penalty imposed exclusive of other penalties. Union, etc., Ins. Co. v. McMillen, 
24 Oh. St. 67; Dearborn Foundry Co. v. Augustine, 5 Wash.67. The better view, how- 
ever, supported by the majority of courts, is that it cannot. Dudley v. Collier, 87 Ala. 
431; Cincinnati, etc., Co. v. Rosenthal, 55 Ill. 85. The ground of the Illinois decision 
is that the legislature intended, as a means of preventing the prohibited act, that the 
plaintiff should have no standing in court to enforce a contract arising from it. This 
construction, however, seems strained in view of the money penalty imposed. See Mor. 
Pri. Corp. § 665; TAYLOR, CorP. § 401. But the Alabama and Pennsylvania cases go 
on the broader and more tenable ground that the court will not aid a plaintiff who, to 
prove his case, must allege his own illegal act. This le 9d seems especially appli- 
cable here, where the creation of the obligation is the illegal act. Obviously, according 
to neither line of reasoning, can the subsequent compliance with the provisions of the 
statute help the plaintiff's case. Association v. Berlin, 15 Pa. Super. Ct. 400. 


CRIMINAL Law —HoMICIDE— SIMULTANEOUS MorRTAL Wounps.—In a trial 
for homicide the court instructed that if the jury found that the defendant had inflicted 
mortal wounds on the deceased, they must convict, although other mortal wounds were 
inflicted by a person acting independently. ée/d, that the instruction is erroneous. 
Walker v. State, 42 S. E. Rep. 787 (Ga.). 

A death may result from the joint contribution of wounds inflicted by separate 
parties. When this is the case, either may be responsible for the death if he is proved 
to have had the requisite intent. See People v. Lewis, 124 Cal. 551. But it is also 
or ses that even after the infliction of a mortal wound, causal connection may be 

roken by the intervention of an independent agent, who will become solely responsible 
for the death. State v. Scates, 5 Jones (N. C.) 420. The principal case is the only in- 
stance found where the question of causal connection was presented when wounds had 
been inflicted simultaneously by assailants not in concert. It is entirely possible that the 
mortal wound inflicted by the accused would have proved fatal only after an interval, 
while the wound inflicted by the other person killed instantaneously. In this event 
the latter person should be considered so ely responsible for the death, and the accused 
could not properly be convicted of homicide. In overlooking this possibility the 
instructions were erroneous. 


Equity — INJUNCTION — RIGHT TO PROTECTION FROM THE SEA BY NATURAL 
BARRIER. — The defendant was removing sand from his land in the natural use thereof. 
With the natural barrier a the sea would wash away the land of an intervening 
owner, and then that of the plaintiff. The plaintiff applied for an injunction on the 
ground that the defendant would cause him irreparable injury. e/d, that the injunc- 
tion will lie. Murray v. Pannaci, 53 Atl. Rep. 595 (N. J., Ch.). 

The decision is placed on the ground that if the defendant brought the sea onto his 
land he would be liable for damages caused by its escape onto the land of the plaintiff. 
This seems an unwarranted application of the doctrine of Fletcher v. Rylands, although 
it finds some support. Mears v. Dole, 135 Mass. 508. But it is an established princi- 
ple that there is a right to protection from the sea by natural barriers. Where the 
plaintiff’s land adjoins that of the defendant, an injunction will lie to prevent the 
removal of the shingle, when that would result in injury to the plaintiff. Asorney- 
General v. Tomline, L. R. 14 Ch. D. 58. In the analogous case of lateral support, it is 
held that the existence of an intermediate strip of land is immaterial, if the land of the 
defendant is in the zone of support. Birmingham v. Allen, L. R. 6 Ch. D. 284; Keat- 
ing v. Cincinnati, 38 Oh. St. 141. There seems to be no reason why the right to pro- 
tection from the sea should not be extended in a similar manner, thus affording a logical 
basis for the desirable result of the principal case. 


Equity — INJUNCTION AGAINST SEPARATE SuiTs.— The plaintiff applied for an 
injunction against twenty-one persons owning land adjoining the plaintiff’s sulphur 
works, to prevent them from bringing separate suits for injuries to their several parcels 
of land, caused by fumes from the plaintiff’s plant. ée/d, that no such community of 
interest exists among the defendants as will authorize an injunction. Ducktown Sul- 

hur, etc., Co. v. Fain, 70 S. W. Rep. 813 (Tenn.). Fora discussion of the principles 
Involved, see 14 Harv, L. REv. 611. 


EQUITY — PURCHASE FOR VALUE WITHOUT NOTICE— ASSIGNMENT OF JUDG- 
MENT THROUGH FRAUD. — The plaintiff, the obligee of a judgment, was amet 9 
induced to assign the same. His fraudulent assignee in turn assigned to the def 
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ant, who gave value, without notice of the plaintiffs equities. On discovery of the 
fraud the plaintiff filed a bill to have both assignments set aside. e/d, that the de- 
fendant took free from the equities of the plaintiff. Luecht v. Pearson, 65 N. E. Rep. 
363 (Ill., Sup. Ct.). This decision reverses the holding of the lower court, for a discussion 
of which see 16 Harv. L. Rev. 66. 


EVIDENCE — TESTIMONY AT FORMER TRIAL— WITNESS ABSENT FROM JURIS- 
DICTION. — Held, that the official stenographic report of the testimony of a witness at 
a former trial of the same action is admissible in evidence, where the witness is per- 
manently absent from the jurisdiction, although no effort has been made to find him. 
McGovern v. Smith, 53 Atl. Rep. 326 (Vt.). 

It is a generally recognized exception to the rule against hearsay that evidence given 
at a former trial of the same action may, under certain circumstances, be admitted. In 
England it seems that the witness must be dead, insane, or kept away by the procure- 
ment of the opposite party. See Regina v. Scatfe, 17 Q. B. 238. In America the courts 
are generally more lenient, but the decisions are conflicting. Inability to find the wit- 
ness has been held enough. Zhompson v. State, 106 Ala. 67; contra, Crary v. Sprague, 
12 Wend. (N. Y.) 45. The same is true of illness of the witness. Howard v. Patrick, 
38 Mich. 799; contra, Commonwealth v. McKenna, 158 Mass. 207. The evidence is 
also admitted by the weight of authority in circumstances like those of the principal 
case. Giberson v. Mills Co., 187 Pa. St. st 3; contra, Berney v. Mitchell, 34 N. J. Law 
341. This rule seems reasonable, for such evidence is more practicable than its alter- 
native, a deposition, is less expensive, and, in general, serves the ends of justice quite 
as well. The witness has testified in open court, subject to cross-examination, and the 
correctness of the record is undoubted. In criminal cases it may be held that the 
accused is denied his constitutional right of — the witnesses against him. Finn 
v. Commonwealth, 5 Rand. (Va.) 708; contra, People v. Devine, 46 Cal. 45. But this 
objection can, of course, have no force in civil suits. 


FRAUDULENT CONVEYANCES— RIGHTS OF EXECUTION PURCHASER — STATUTE 
oF LIMITATION. — The plaintiff bought at an execution sale land which had been con- 
veyed in fraud of creditors and levied on to satisfy a judgment yes the fraudulent 
grantor. After the lapse of the statutory period for setting aside fraudulent convey- 


ances, but before the time necessary to acquire title by adverse possession had run, 


the plaintiff brought ejectment against the defendant, who had bought the land from 
the fraudulent grantee, with knowledge of the fraud. /e/d, that the plaintiff’s right is 
barred by lapse of time, since he acquired a mere equity to have the fraudulent con- 
veyance set aside. Brasie v. Minneapolis Brewing Co., 92 N. W. Rep. 340 (Minn.). 

Property conveyed in fraud of creditors may be seized in the hands of the fraudu- 
lent grantee, as though no conveyance had been made, and sold on execution as the 
property of the grantor. Thomason v. Neeley, 50 Miss. 310; Owen v. Dixon, 17 Conn, 
492. The execution purchaser may succeed in ejectment against the fraudulent 
grantee, provided he can show on the trial that the grantee’s conveyance was fraudu- 
lent. Mudlford v. Peterson, 35 N. J. Law 127, 132. It follows that the execution pur- 
chaser has a perfect legal title, subject to the burden of proving the conveyance fraudu- 
lent, if the grantee asserts its validity. Thompson v. Barker, 141 U. S. 648, 655; see 
FREEMAN, EXECUTIONS, § 136. The decision of the Minnesota court is contrary to 
authority, and incompatible with well settled views as to the nature of the rights at 
law to fraudulently conveyed property. It leads to this incongruity : an execution 
purchaser may succeed in ejectment, if he brings his action within the statutory period, 
as the Minnesota court admits, although at the time he comes into court it is asserted 
that he has a mere equity to have the title of the fraudulent grantee set aside. 


INSURANCE — CONSTRUCTIVE TOTAL Loss — MARINE POLICIES FREE OF 
PARTICULAR AVERAGE. — By a policy of marine insurance a cargo of fruit and 
vegetables shipped by canal boat was warranted free of particular average. The 
canal boat was sunk; and there was a constructive total loss. AHé/d, that the 
insured may recover on the policy. Devitt v. Providence, etc., Ins. Co., 173 N. Y. 
17. 
When a cargo is warranted free of particular average, the insurer is not liable 
for less than a total loss. See ARNOULD, MARINE INs., 7th ed. §884. This, however, 
in marine insurance may be either absolute or constructive. Roux v. Salvador, 3 Bing. 
N. C. 286. But there is a conflict whether a constructive total loss is insured against 
when there is a warranty free of particular average, especially when as in the — 
case the warranty is applied to “ memorandum” or perishable articles. In England, 
in all cases, a constructive total loss is as much within an insurance policy as an abso- 
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lute total loss. Adams v. McKenzie, 3 C. B.N. Ss. 422; Sailing Ship Blaimore Co. v. 
Mac Kredie, [1898] A. C. 593. In the United States, however, the law is in confusion. 
A few decisions are in accord with the entire English doctrine. Poole v. Protection 
Ins. Co., 14 Conn. 47. Other courts agree in part, but have not decided whether the 
doctrine applies when the insurance is on memorandum articles. Mayo v. /ndia Mut. 
Ins. Co. 152 Mass. 172. In the United States Supreme Court, in the case of non-per- 
ishable goods there must be either a total loss of value or an absolute total loss. ns. 
Co. v. Fogarty, 19 Wall. 640. But insurance on memorandum articles cannot be recov- 
ered if the articles continue to exist in specie. Washburn, etc., Co. v. Reliance Marine 
Ins. Co., 179 U.S. 1. The decision in the principal case, bringing New York squarely 
into line with England, marks the tendency toward relaxing the law in favor of the 
insured. Cf. Cocking v. Fraser, 4 Doug. 295; McGrath v. Church, 1 Cai. Cas. 195; 
Chadsey v. Guion, 97 N. Y. 333: 


INSURANCE — POLICY ON PROPERTY FRAUDULENTLY CONVEYED — RECOVERY BY 
GRANTEE, — Creditors had procured.a decree that a certain conveyance was fraudulent. 
The property was later damaged by fire, and the creditors sued the grantee and the in- 
surance company for the proceeds of a policy taken out by thegrantee. Hée/d, that the 
proceeds of the policy go to the grantee. Steinmeyer v. Steenmeyer, 42 S. E. Rep. 184 
(S. C.). See Norges, p. 361. 


INTERNATIONAL Law — EXTRADITION — SUBSEQUENT ANNEXATION OF Locus 
DELICTI BY DEMANDING STATE. — The prisoner committed a crime at Johannesburg 
before 1900, the date of the annexation of the South African Republic by Great Britain. 
Under the treaty of 1889 between the United States and Great Britain, the latter state 
subsequently asked for his extradition. Upon arrest the prisoner brought Aadeas 
corpus proceedings. Held, that since Johannesburg was not within the jurisdiction 
of Great Britain at the time of the offense, the prisoner must be discharged. /n re 
Taylor, 118 Fed. 196 (Dist. Ct., Mass.). 

Demands for extradition should pony! be considered in the light of the condi- 
tions existing at the time the demands are made rather than at the time the crime was 
committed. See 2 CALVo, Dror INTERNAT. § 1064; 2 CLUNET, 461, Suisse Tribunal 

édéral, 25 juin 1875. Nor is the principle that penal law shall not be retroactive in- 
ringed by this, for extradition is neither a punishment nor an act of criminal proce- 
dure. 7 CLUNET, 406, Suisse Tribunal fédéral, 22 mars 1879: Jn re De Giacomo, 12 
Blatch. (U.S. Circ. Ct.) 391. Consequently it has been held that extradition will be 
granted for a crime committed before the existence of the treaty under which it is 
asked. Jn re De Giacomo, supra. That an annexing state may punish a crime commit- 
ted against the laws of the absorbed state is clear. See Damon’s Case,6 Me. 148. 
There would seem then to be no distinction between the principal case and /# re De 
Giacomo, supra. In each case the demanding state alleges an extraditable offense, 
which it can punish, committed in territory to which a treaty now extends. The de- 
cision in the principal case is difficult to support. 


MUNICIPAL CORPORATIONS — LIABILITY TO SPECIAL TAX-PAYERS FOR COMPLE- 
TION OF LOCAL IMPROVEMENTS. — A city released a paving contractor and his solvent 
surety, and relet the contract at increased cost. Abutting owners, assessed for the 
cost under the first contract, and then for the increase, sued the city to recover this 
second amount. //e/d, that the city is liable therefor. Louisville v. Kentucky, etc., Co., 
70 S. W. Rep. 627 (Ky.). See NorEs, p. 360. 


PROPERTY —ADMINISTRATION — SET-OFF OF DEBT BARRED BY STATUTE OF LIMI- 
TATIONS. — An heir owed an estate a debt the recovery of which was barred by the 
Statute of Limitations. He/d, that the administrator can retain the amount of the debt 
from the distributive share of the heir. Holden v. Spier, 70 Pac. Rep. 348 (Kan.). For 
a discussion of the principles involved, see 14 Harv. L. REv. 73. 


PROPERTY — ADVERSE PossESSION — TACKING. — In ejectment the plaintiff claimed 
through his own adverse possession and that of his grsereronrs, A, B,C and D. The 
only privity between A and B arose from an invalid sheriff’s sale and transfer. e/d, 
that such privity is not enough to justify tacking the adverse possessions. Johnston v. 
Case, 42 S. E. Rep. 957(N.C.). For a discussion of the principles involved, see 13 
Harv. L. REV. 52; 14 72. 


PROPERTY — APPOINTMENT UNDER GENERAL POWER — TITLE IN EXECUTORS AS 
suUCH. — By the Finance Act of 1894, § 9, (1), estate duty on property which passes to 
the executor as such is payable out of the residue, whereas estate duty on property not 


RECENT CASES. 377 


passing to the executor as such is a first charge on the specific property. X, having a 
general power of appointment over personal property, exercised it by will. A¢/d,that it 
passes to the executor as such, and the duty is payable out of the residue. Re Fearn- 
side’s Estate, [1903] 1 Ch. 250. 

Where personal property is appointed by will under a general power and executors 
are named, the property passes to the executors of the will. Re Philbrick’s Settlement, 

L. J. Ch. 368; Ae Hoskin’s Trusts, 6 Ch. D. 281. It is an open question, however, 
in what character the executors take. In three cases it has been held that the execu- 
tors take as trustees for the appointee. Jn re Treasure, [1900] 2 Ch. 648; Jn re Maa- 
dock, [1g0t] 2 Ch. 372; Z# re Power, [1901] 2 Ch. 659. On the other hand, it has been 
held in two cases that the executors take as such. /n re Moore, [igor] 1 Ch. 691; Jn 
re Dixon, [1902] 1 Ch. 248. ‘The principal case reaches the same result as the latter 
cases by reference to other sections of the Finance Act of 1894. It is submitted that 
the result reached is correct. When the executor has received the property appointed 
under a general power he must, if necessary, use it as assets for payment of the testa- 
tor’s debts, before turning over the residue, if any, to the appointees. Townshend v. 
Windham, 2 Ves. Sen. 1; Clapp v. Ingraham, 126 Mass. 200. Since it is only as execu- 
tor that he is bound to pay testator’s debts, the settled rule represented by those cases 
tends to sustain the principal case. 


PROPERTY — CONTINGENT REMAINDERS — ATTACHMENT IN EQuity. — Hé/d, that 
equity will not order the sale of a debtor’s contingent remainder at the suit of a creditor. 

lowbert v. Cavuthorn, 42 S. E. Rep. 683 (Va.). 

Contingent remainders were originally inalienable at law, except by estoppel, though 
assignable in equity. Accordingly, courts of equity, being reluctant to offer the pur- 
chaser merely a possible right to specific performance, refused to order the sale of a 
debtor’s contingent remainder. Watson v. Dodd, 68 N. C. 528. This does not seema 
necessary conclusion, for a contingent remainder already had been held to pass to an 
assignee in bankruptcy. Agden v. Williamson, 3 P. Wms. 132. This is the better rule 
to-day. Whelen v. Phillips, 151 Pa. St. 312; contra, Re Wetmore, 108 Fed. mee. 520. 
By statutes almost everywhere in force contingent remainders are now transferable by 
deed. Therefore oe will compel specific performance of a contract for their sale. 
Matter of Asch, 75 N. Y. App. Div. 486. It would seem that any property of a debtor, 
certainly any transferable at law, should be subject to the payment of his debts, and 
the decision in the principal case seems therefore unfortunate. See Daniels v. 
Eldredge, 125 Mass. 356; but see contra, 68 Va. L. Reg. 573. There appears to be 
little authority on the point. 


PROPERTY — LANDLORD AND TENANT— IMPLIED COVENANT FOR QuIET Enjoy- 
MENT. — The defendant held premises under a lease containing a covenant not to use 
them for trade purposes. He sublet to the plaintiff, who was unaware of the restric- 
tive covenant in the defendant’s lease. The plaintiff proceeded to use the premises for 
trade purposes, but was enjoined from doing so at the instance of the defendant’s 
lessor. eld, that the defendant’s implied covenant for quiet enjoyment has not been 
broken. Jones v. Lavington, 19 T. L. R. 77 (Eng., C. A.). 


It is well settled that a covenant for quiet enjoyment is' implied from the ordinary 
words of leasing. Budd-Scott v. Daniell, [tg02] 2 K. B. 351; Dexter v. Manley, 4 Cush. 
(Mass.) 14. The scope of this covenant, however, has not been clearly defined. No 
doubt the covenant, whether express or implied, is broken when the enjoyment of the 
premises is substantially interfered ge the lessor or those claiming under him. 


See Robinson v. Kilvert, L. R. 41 Ch, D. 88, 96; Sanderson v. Mayor, etc., L. R. 1 
Q. B. D. 547. But when the interference is by one having a title paramount to that 
the lessor, the tendency of the English courts is to hold that an implied covenant is not 
broken. Thus there is no breach of such a covenant if, upon the termination of the 
lessor’s estate, the lessee be evicted by the remainderman. Baynes v. Lioyd, [1895] 
2 Q. B. 610; see 9g Harv. L. REV. 434. Moreover, even an express covenant is not 
broken when the lessor’s title is encumbered with restrictions upon the user of the 
premises, and these restrictions are enforced against the lessee. Dennett v. Atherton, 
L. R.7 Q. B. 316. The principal case would seem to be a consistent application of the 
English law as settled by these decisions. On principle, however, this doctrine seems 
too harsh; and probably the implied covenantee would be more fully protected in 
America. Cf Hamilton v. Wright’s Admr., 28 Mo. 199; Duncklee v. Webber, 151 Mass. 
408; Kane v. Mink, 64 Ia. 84. 


PROPERTY — RIGHT OF LATERAL SUPPORT — NOTICE OF EXCAVATION NEAR 
BounpDaryY. — An owner excavated near the building of the plaintiff, who knew of the 
proposed excavation. Hé/d, that the failure of the defendant owner to give notice of 
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the extent of the excavation renders him liable for damages to the building. Davis 
v. Summerfield, 42 S. E. Rep. 818 (N. C.). 

It is settled law that the owner of a building has no natural right to have it sup- 
ported by the land of an adjacent owner. Dalton v. Angus, 6 App. Cas. 740. The 
generally recognized doctrine that an owner is entitled to proper notice of excavations 
on neighboring land which will endanger his buildings, apparently owes its origin to the 
disposition of the courts to alleviate some of the hardships incident to this rule. See 
Shafer v. Wilson, 44 Md. 268; Schultz v. Byers, 53 N. J. Law, 442. No decision has 
been found which attempts to define proper notice, but the holding of the principal case 
that it must include information of the extent of the excavation, is inconsistent with the 
assumption of some courts that if the neighbor has actual knowledge of the intention 
to excavate, there is no obligation to give him formal notice. See Schults v. Byers, 
supra; Uerick v. S. Dak., etc., Co. 2 S. Dak. 285. But the purpose of the rule is to 
give the neighbor an opportunity to protect his property, and since the question 
whether or not it is endangered depends upon the character of the excavation, it seems 
reasonable that he should be entitled to information of the extent as well as of the 
fact of the proposed change. 


PROPERTY — WILLS — SURVIVORSHIP. — A will gave property to the only son of 
the testatrix, but “in the event of my becoming the survivor . . . of my son,” then to 
the appellant. The mother and son perished in a common disaster, and no evidence 
was produced as to who survived. H¢/d, that the appellant was entitled to the prop- 
my. The ad Women’s Christian Home v. French, 23 Sup. Ct. Rep. 184. See 

OTES, p. 368. 


STATUTE OF FRAUDS— CONTRACTS NOT TO BE PERFORMED WITHIN ONE YEAR — 
OPTION TO TERMINATE. — It was orally agreed that the plaintiff should work for the 
defendant for two years, but might terminate the contract in six months. /Ye/d, that the 
contract is void under the Statute of Frauds. Biéest v. Ver Steag Shoe Co.,70S. W. Rep. 
1081 (Mo., Sup. Ct.). 

A parol contract of personal service for life is not void, though the parties rt in 
fact contemplate a performance lasting longer thana year. Souch v. Strawbridge, 2 C. B. 
808. But a parol contract to serve fora definite period of more than one year is invalid. 
Freeman v. Foss, 145 Mass. 361. The parties having expressed their intention, the con- 
tract may be rendered impossible, but will not be performed by death. The English 
and some American courts apply this doctrine even where, as in the principal case, the 
contingent termination of the contract is provided for by its terms. Dodson v. Collis, 
1H. & N. 81; Meyer v. Roberts, 46 Ark. 80. In other jurisdictions the provision for 
performance during more than a year must be unqualified. Roberts v. Rockbottom Co., 
7 Met. (Mass.) 46; Blake v. Voigt, 134 N. Y. 69. It seems that the principal case 
might better have adopted this latter view. The express terms of the contract would 
be performed by the exercise of the option equally as well as by service for two years. 
The parties having expressed an indifferent intention as to time for performance, 
the contract is on the same footing as one in which they express no intention at all. 
oom parol agreements are universally held not within the Statute. Peter v. Compton, 

in. 353- 


TorTs — CONTRIBUTORY NEGLIGENCE — LAST CHANCE DOCTRINE. — Hé/d, that 
the plaintiff, having the last chance to avoid the accident, cannot recover. Barnhill 
v. Texas & P. R. R. Co., 33 So. Rep. 63 (La.). See NorEs, p. 365. 


Torts — DECEIT— MISREPRESENTATION BROUGHT ABOUT BY DEFENDANT. — 
A commercial agency gave the defendant an erroneous rating based in part on false 
information given it by the defendant as to his financial condition. Relying on this 
rating, the plaintiff furnished goods to the defendant on credit. The defendant became 
bankrupt. e/d, that the plaintiff can recover in an action for deceit. 7Zindle v. 
Birkett, 171 N. Y. §20, reversing the decision in 57 N. Y. App. Div. 450. For a dis- 
cussion of the decision in the lower court, see 15 HARV. L. REv. 158. 


TorTS — PROXIMATE CAUSE — NERVOUS SHOCK FROM TORT TO THIRD PARTY. — 
A conductor in the employ of the defendant ye committed a tort on a child in the 
presence of her mother. Aé/d, that as a matter of law, the mother cannot recover for 
permanent injury to her health resulting from nervous excitement caused by the assault 
onthe child. Sanderson v. Northern Pac. R. R. Co. 92 N. W. Rep. 542 (Minn.). 

In Minnesota there mes os recovery for physical injuries from nervous shock due 
to fear on the part of the plaintiff of injury to himself. ell v. St. P. City Ry. Co., 48 
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Minn. 134. It is impossible to distinguish such cases from the present one, otherwise 
than bya purely arbitrary line. When itis decided that physical impact is unnecessary, 
the courts should recognize that in this new condition the former limitations of assault 
are inapplicable. Nervous shock may come from various causes. Certainly in a mother it 
may come as naturally from fear for her child, as for herself. It is difficult to see why 
the case should not have gone to the jury to determine, if under the circumstances and 
according to the general principles of legal cause, the injury to the mother was the 
probable and proximate result of the assault on the child. This would undoubtedly be 
a wide extension of tort liability, but unless public policy be invoked, it seems impos- 
sible to escape this result. The reasoning of one case would seem to lead to this con- 
clusion. Wilkinson v. Downton, [1897] 2 Q. B. 57. In accord with the principal case, 
however, see a dictum in Dulieu v. White, [1901] 2 K. B. 669, 675. 


Torts — PROXIMATE CAUSE— OWNER BURNED IN SAVING PROPERTY. — The 
defendant negligently started a fire, and the plaintiff, while endeavoring to save his 
property was severely burned without negligence on his part. /Ye/d, that the plaintiff 
cannot recover. Logan v. Wabash R. R. Co., 70 S. W. Rep. 734 (Mo., Ct. App.). 

The case refuses recovery on the ground that the plaintiff’s act in nme ame to save 
the property was an intervening cause. This reason seems hardly sound. Since the 
plaintiff was only making such reasonable effort to save his property and to avoid dam- 
ages as the law requires, the causal connection should be held not broken. If liability is 
to be denied it should be on the ground that injury was not foreseeable, provided the 
plaintiff used due care. Seale v. Gulf, etc., R. R. Co., 65 Tex. 274. But injuries in fight- 
ing fire are certainly not unlikely. The weight of the little authority found is that they 
are to be deemed foreseeable. Liming v. il. Cent. R. R. Co., 8t la. 246; Berg v. Great 
Northern R. R. Co., 70 Minn. 272, semble. When a wrongdoer forces another to a 
dangerous task, injuries are probable and recovery should be allowed if harm results. 
Page v. Bucksport, 64 Me. 51. 


WILLs — MISTAKE — STRIKING OUT ERRONEOUS CLAUSE. — As a result of an 
attorney’s error, the testatrix had devised only “an undivided moiety of and in” certain 
lands, in which she in fact had the entire interest. The draft of the will had been read 
by her, but it was found that this particular provision had never been noticed and 
approved. Aé/d, that probate should be granted without the clause quoted above. 
Briscoe v. Baillie Hamilton, [1902] P. 234. 

If a will has not been read to or by the testator, a word inserted by mistake may be 
struck out although a bequest is thereby increased. Morrell v. Morrell, 7 P. & D. 68. 
But if the will has been thus read, knowledge of its contents is conclusively presumed. 
Guardhouse v. Blackburn, L. R. 1 P. & D. 109, The decision in the principal case fol- 
lowing a later dictum, refuses probate of a disputed clause unless a jury could infer 
that the testatrix had confirmed it. See Fulton v. Andrew, L. R. 7 H. L. 448, 464. 
The decision seems especially unfortunate. The striking out of the clause inserted by 
mistake, increases the estate of the devisee, who thereby takes an unattested devise, 
in complete disregard of the express terms of the Wills Act. Moreover the instrument 
is not probated as formally executed by the testatrix with knowledge of its contents. 
To avoid any such result, the policy of the law would seem to demand that no inter- 
ference with the terms of the will should be allowed except in cases of fraud. There 
are few American decisions on this precise point, but the tendency of the courts is 
against permitting any change in the instrument executed by the testator. McAlister 
'. Butterfield, 31 Ind. 25; MERWIN, EQ, § 490; but see contra, SCHOULER, WILLS, 

219. 


é 


HARVARD LAW REVIEW. 


BOOKS AND PERIODICALS. 


RESCISSION OF STOCK SUBSCRIPTIONS FRAUDULENTLY PROCURED BY 
PROMOTER. — The courts have been called upon in a number of instances to 
decide whether a subscriber to stock of a projected corporation can, after the 
formation of the corporation and the acceptance of his subscription, rescind the 
subscription on the ground that it was induced by the fraudulent misrepresen- 
tation of the promoter. A non-existing corporation cannot have agents ; conse- 
quently, as it is thus impossible to attribute the fraud of the promoter to the 
corporation on grounds of agency, rescission has generally been denied. O/d- 
ham v. Mt. Sterling, etc., Co., 103 Ky. 529; St. John’s Mfg. Co. v. Munger, 106 
Mich. 90; contra, McDermott v. Harrison,g N.Y. Supp. 184. However, in 
an elaborate discussion in one of the recent magazines, it is attempted to present 
a sound basis for allowing rescission. Can a Subscriber to Stock of a Corpora- 
tion not yet Formed Rescind his Subscription on the Ground of Fraud? By 
Albert Cabell Ritchie, 36 Am. L. Rev. 855 (Nov.-Dec., 1902). 

Judge Ritchie contends that rescission should be allowed on the same grounds 
as those on which a corporation which, after its formation, knowingly accepts 
property or services contracted for by a promoter, is required to make pay- 
ment. As to the basis of this latter liability, there has been a wide diversity of 
opinion. See 14 Harv. L. Rev. 536 and 36 Am. L. Reg. N. Ss. 609. The author, 
however, does not examine the true principles which underlie the decisions. 
He contents himself with the broad assertion that in these cases the corpora- 
tion cannot separate the burden from the benefit, and argues that similarly a 
corporation should not be allowed to separate the burden from the benefit, 
that is, to deny the possibility of rescission, in cases where subscriptions have 
been procured by a promoter’s fraud. But generalities of this nature do not go 
far in the solution of technical legal difficulties. There can be nothing ra 
mentally common between the two classes of cases. In one of them a corpora- 
tion is required to pay for property or services contracted for by a promoter 
which it accepts with knowledge ; in the other it is sought to attribute to the 
corporation the promoter’s fraudulent misrepresentations regardless of the cor- 
poration’s knowledge. 

As to the legal relation between a subscriber to stock in a non-existing cor- 
poration and the corporation when formed, it seems generally to be agreed that 
a subscription is a revocable offer by the subscriber, which becomes a binding 
contract on acceptance by the corporation, the mere organization of the corpor- 
ation being sufficient to constitute an acceptance in some jurisdictions, while in 
others a further and formal act by the company is required. Athol Music 
Hall Co. v. Carey, 116 Mass. 477; Badger Paper Co. v. Rose, 95 Wis. 145; 
Miller v. The Wild Cat, etc., Co., 52 Ind. 51. No court has gone so far as 
to hold that if malicious C by fraudulent misrepresentations induces A to offer 
his house for sale to B, between whom and C no agency relation exists, and B 
innocently accepts the offer, A can rescind because of C’s fraud. This appears 
to be exactly the situation in the cases under discussion. 

The possibility of an interesting distinction is suggested by the holdings of 
the English cases, where it appears that rescission is allowed if the corporation 
at the time of the acceptance of the subscription had knowledge of the fraud, 
but not otherwise. /x Re Metropolitan, etc., Assn. [1892] 3 Ch. 1; 
In Re Metal Constituents, Ltd, [1902] 1 Ch. 707. On broad principles 
of contract and equity it seems that one who accepts a fraudulently induced 
offer with knowledge of the fraud should not be permitted to avail himself of 
the contract. Law v. Grant, 37 Wis. 548. The distinction can be of little 
practical importance, however, as in those jurisdictions where mere incorpora- 
tion constitutes acceptance, it is impossible to attribute knowledge to the cor- 
poration ; and in those jurisdictions where actual acceptance is required, it is 
unlikely that the corporation will have knowledge. 
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ASSENT TO CONTRACT UNDER MISTAKE AS TO OFFEROR’S IDENTITY. — 
Peculiar situations of fact often present difficult questions as to the existence 
of the mutual assent necessary to the formation of a contract. Suppose that 
A in the presence of X represents himself as B, a man of recognized credit, and 
X, believing that he is negotiating with B, accepts A’s offer foracontract. The 
Massachusetts court has held that, under these circumstances, a contract is 
formed, though it is voidable as between the parties. Admunas v. Merchants’ 
Despatch, etc.. Co., 135 Mass. 283. Suppose on the other hand that A makes 
the offer by letter, representing himself as B, and X accepts by mail. On 
substantially this state of facts the House of Lords has decided that no con- 
tract arises. Cundy v. Lindsay, 3 App. Cas. 459. The writer of a recent 
article agrees with the Massachusetts decision, but regards the English case as 
inconsistent with it. Mutual Assent in Contracts, by Clarence D. Ashley, 
3 Colum. L. Rev. 71 (Feb., 1903). Dean Ashley contends that in both cases 
X assents to a contract with A. He argues from the initial position that where 
A is actually in the presence of X, the latter clearly intends to contract with 
the personality before him, and that accordingly a contract is formed with that 
personality. He then puts a series of cases, supposing first that a board parti- 
tion had concealed A from X during their conversation, next that the com- — 
munication had been by telephone, then by telegraph, and lastly by letter. 
“In each case,” he says, “the intention is to communicate with the personality 
operating the voice, the telephone, the telegraph instrument or the pen that 
writes the letter.” 

In discussing mutual assent it must be recognized at the outset that the 
expressed and not the secret intent of the parties is to govern. The question of 
interpretation is thus clearly stated by Mr. Justice Holmes: “ We ask, not what 
this man meant, but what these words would mean in the mouth of a normal 
speaker of English, using them in the circumstances in which they were used.” 
12 Harv. L. Rev. 417. Applying this test to the facts of the cases under 
consideration, one notes that X evinces an intention to contract with but one 
person. To this person he evidently gives two attributes: that of being the 
person who made the offer, and that of being B, the man of good credit. These 
attributes, however, do not in fact co-exist in the same person, but each de- 
scribes a distinct individual. To determine which of these individuals is in 
reality the one with whom X intends to contract, it is necessary to ascertain 
which of the attributes would under the circumstances naturally be foremost in 
his mind, and which subsidiary. Is his attitude “ I accept the proposition of B, 
the man of credit (who has made this offer),”’ or is it “I accept the proposition 
of this offeror (who is B, the man of credit)” ? 

This question must be decided on the facts of each case. The Massa- 
chusetts decision seems correct. The individual before X whom he sees and 
hears, and to whom he talks, clearly must be considered as the personality fore- 
most in his mind. His mistake as to identity does not prevent a contract from 
arising. The English case at the other extreme also appears well decided, not- 
withstanding the author’s adverse criticism. In that case the personality of the 
actual offeror, A, whose pen wrote the letter would seem not to present itself to 
X so forcibly as that of B, the responsible business man whose name is appended 
to the letter as being ostensibly that of the actual offeror. A contract therefore 
does not arise because B, the supposed offeror, has in fact made no offer. In 
regard to the supposititious cases between these extremes, a difference of opinion 
may well exist. As the personality of the actual offeror becomes less obtrusive, 
that of the responsible business man, the ostensible offeror, comes into promi- 
nence. Probably, however, as long as the communication between A and X is 
immediate, the personality of the actual offeror should be held to predominate ; 
and hence the line should be drawn between the telegraph operator and the 
letter writer. A contract would thus arise in every case put by the author 
except that in which the communication was by mail. 

The author’s disagreement with the English court would seem to be merely 
on a question of interpretation and not of law, and on this issue a difference 
of opinion is not surprising. The view of the English court, however, seems 
preferable. 14 Harv. L. REv. 60. 
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PAYMENT FOR STOCK IN PROPERTY. — When a “trust” is formed by the 
combination of independent plants, the stock of the “trust” is usually issued in 
exchange for the plants. For this reason, a recent article in the American Law 
Review is worthy of attention. Payment for Shares in Property, by Seymour 
D. Thompson, 36 Am. L. Rev. 840 (Nov.-Dec., 1902). Mr. Thompson con- 
cedes that shares may be sold at their par value for property at its true valua- 
tion. He goes on to — out that even though the property is over-valued, 
most courts will uphold the transaction in the absence of fraud, even as against 
creditors of the corporation. He himself, however, evidently prefers the view 
~— property is payment to the extent only of its true value, not of the contract 

uation. 

To avoid confusion, it is important to consider first the rights of creditors 
when shares of a corporation are issued as “ full-paid” at less than par for 
cash. A creditor who had no knowledge of the fact at the time his claim arose, 
may, in equity, in case the corporation becomes insolvent, have the agreement 
by which the part payment was received in full satisfaction set aside, and may 
then force any holder not claiming through a doxa fide purchase to contribute 
the unpaid balance on the par value of his stock. Scovéll v. Thayer, 105 U. S. 
143; Upton v. Tribilcock,91 U.S. 45. The ground of relief is that issuing 
shares for less than par is a fraud on creditors, since credit has presumably 
been given to the corporation on the representation that its subscribed capital 
is available as a fund to pay its debts. It follows that a creditor who knows of 
_ the issue below par or one whose claim arises before such issue, has no remedy, 

since he cannot have acted upon such a representation. First National Bank 
v. Gustin, etc., Mining Co., 42 Minn. 327. 

When shall shares issued not for cash, but for property, be considered “ full- 
paid”? If money already received from a sale of stock at par for cash were 
used in purchasing property frora the stockholder, no over-valuation of the prop- 
erty would invalidate the transaction unless it were fraudulent. The rule should 
be no different when the same result is achieved by issuing the shares directly 
for the property. The practical consideration that the tendency toward fraud 
may then be greater than in case of a subscription and a subsequent purchase 
made dona fide as an independent transaction, is offset by the equally practical 
consideration that the rule imposing liability when property has been over-valued 
is unjust to the owner, since it deprives him of the benefit of any good bargain 
that he may make, and at the same time leaves him without remedy in case the 
er is under-valued. On principle, then, over-valuation should impose no 
iability unless it is fraudulent. This rule is supported § the great weight of 
authority. Brant v. Eklen, 59 Md. 1; Coffin v. Ransdell, 110 Ind. 417. 

If, however, the over-valuation has been fraudulent, subsequent creditors 
should be allowed to have the bargain by which the property was received in 
payment set aside in equity, and the holders of the stock should be liable for 
the difference between its par value and the true value of the property turned 
in. Some courts seem to consider that the only remedy is a rescission of the 
whole bargain, the corporation returning the property and receiving back the 
stock. See Du Pont v. Tilden, 42 Fed. Rep. 87. This view, although sup- 
ported by Mr. Cook in his work on Corporations, in § 42, not only gives the 
creditor a worthless remedy, since the stock is seldom more valuable than the 
property, but also seems to overlook the fact that when shares are issued for 
property there is a double transaction,—a subscription for stock and a pay- 
ment of that subscription in ers As has already been stated, when the 
agreement by which shares are sold for cash at less than par is set aside, the 
subscriber still remains liable on his subscription. By the great weight of 
authority the same result follows when the bargain by which specific oyped 
is accepted in payment is set aside for fraud. Coleman v. Howe, 1 4 ll. 458 ; 
Hastings Malting Co.v. Iron Range Brewing Co., 65 Minn. 28. If, however, 
the stock is transferred to an innocent purchaser for value, the latter is not 
liable. Berry v. Rood, 168 Mo. 316. 
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PRACTICE IN PERSONAL ACTIONS IN THE COURTS OF MASSACHUSETTS. 
By Sidney Perley. Boston: George B. Reed. 1902. pp. xlix, 728. 
VO. 

Recognizing the special opportunity, created by the appearance of the Revised 
Laws of Massachusetts, for a new publication on the practice in the courts of 
this commonwealth, Mr. Perley has sought to supply the legal profession with a 
work which should in all respects be up to date. The mere fact that whenever 
a statute is quoted or mentioned the reference is to the late revision, would in 
itself be sufficient to give the book a value which no work of former years pos- 
sesses ; but in addition to this advantage there is the further one that the author 
has been able at various points to make his work more nearly complete for pres- 
ent purposes than earlier publications, by reason of the late decisions. That he 
has not more fully availed himself of these recent cases is however to be deplored. 
For instance, under the heading of “ Interrogatories” he tells us that the presi- 
dent or some other officer of a corporation may be examined as if he were a party, 
and he gives the citation of the statute which so provides. But he cites no case, 
and does not amplify the subject. Yet the case of Gunn v. V. Y., V. H. & H. 
&. R.,171 Mass. 417, which is cited in the Revised Laws, decides that when an 
officer of a corporation is interrogated as to matters concerning the corporation 

of which he has no personal knowledge, he may be required to ascertain the 
facts and answer the questions. Certainly this is a considerable amplification 
of the bare words of the statute, and a decision of enough importance to deserve 
a place in a treatise on practice. Such an omission seems a distinct neglect of 
opportunity and is a very real defect ina new book. Apart from such omissions, 
however, the work must prove decidedly useful. As is usual in books of this 
character, necessary or conventional forms for writs, pleadings, and other 
papers which might be needed in the prosecution of an action are inserted at 
the appropriate places, and the rules of the courts are given at length. 

The arrangement of the material comprised within the work is logical and 
convenient; it indicates the order of the proceedings and their mutual relations, 
and brings out clearly their bearing on the final result. The author deals first 
with the courts, their jurisdictions, their rules, and their officers, and then dis- 
cusses, separately and carefully, the various possible steps that may be taken in 
an action, from its very beginning to its completion. Altogether the volume 
contains, in compact form, a large amount of practical information for use in 
the every-day business of a lawyer. R. A. J. 


IRRIGATION INsTITUTIONS. A Discussion of the Economic and Legal Ques- 
tions Created by the Growth of Irrigated Agriculture in the West. By 
Elwood Mead. New York: The MacMillan Company. 1903. pp. xi, 392. 
12mo. 

This is the latest addition to the Citizens’ Library of Economics, Politics 
and Sociology, edited by Professor Richard T. Ely, an excellent series of 
popular treatises upon some of the important questions of the day. The pres- 
ent work deals with the problems and difficulties of systematic irrigation, which 
is such a vital matter in the arid regions of our country, and discusses the 
subject from the historical, economic and legal points of view. The legal aspect 
of the question is particularly emphasized ; for the peculiar conditions prevail- 
ing where irrigation is necessary have greatly affected the law of water rights. 
In several of the western states the common law doctrine of riparian rights has 
been entirely abrogated and the doctrine of priority of appropriation substituted. 
In others these two conflicting doctrines persist to a certain extent side by side. 
In either case many legal tangles occur. Matters are still further complicated, 
where rivers flow through more than one state, by most important questions 
of interstate rights. The author’s clear statement of the legal situation and 
of the steps taken by the different states towards the solution of some of 
the difficulties incident to it, makes the book, though not distinctively of a legal 
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character, of considerable interest and importance to the student of this branch 
of the law. Then too the history of irrigation, and the administrative and 
economic problems involved in its development are thoroughly treated, with 
pre rm reference to conditions existing in each of the states concerned. Many 
reforms are suggested ef the author as being necessary for the full perfection 
of the system. The book is certainly a comprehensive survey of the institutions 


and problems of irrigation, and will prove an excellent source of information for 
any who are interested in the subject. W. H. H. 


BRITISH RULE AND JURISDICTION BEYOND THE SEAS. By the late Sir Henry 
Jenkyns. Preface by Sir Courtenay Ilbert. Oxford: Clarendon Press. 
1902. pp. xxiii, 300. 8vo. 

To the general reader the preface — prove the most interesting part of this 
book. Sir Courtenay Ilbert and others here give their impressions of Sir Henry 
Jenkyns, and of his work in the office of Parliamentary Counsel to the’ Treas- 
ury, which he held for many years. One meta knows of another book where 
the duties of the Parliamentary Counsel, and his place in the English legisla- 
tion of to-day, are suggested better than here. To Americans this preface is 
peculiarly instructive. 

The main part of the book deals with the jurisdiction actually exercised by 
the United Kingdom beyond the territorial limits of Great Britain and Ireland ; 
the means by which such jurisdiction is exercised ; and, to some extent, the 
constitutional theories on which the jurisdiction is based. Taking up the various 
kinds of British dependencies, and discussing consular jurisdiction and the ex- 
traterritorial jurisdiction of British courts, the author states concisely, and very 
carefully, the limits of the jurisdiction in fact now existing. The references to 
English statutes are exceedingly numerous. The work has apparently been 
prepared with great thoroughness, and cannot fail to be of value to the student 
of government. J. B.S. 


A TREATISE ON THE LAW OF PRIVATE CORPORATIONS. By Henry Osborn 
Taylor. Fifth edition. New York: The Banks Law Publishing Co. 
1902. pp. xiii, 969. 8vo. 

The changes in the present edition of this standard work are not very numer- 
ous nor very sweeping, the principal one being the addition of some eight 
hundred recent adjudications by way of citation, together with such modifica- 
tions of the text as seemed necessary to make it conform to the present state of 
the law. There has been added also a brief discussion of the so-called “ Securi- 
ties Companies,” — necessarily, perhaps, somewhat inadequate because of the 
absence of decisions on the important question of their legality. But the most 
striking feature of Mr. Taylor’s work, in this as in former editions, is his frank 
rejection of the doctrine that corporations are distinct entities —legal ersona, 
—a doctrine supposedly established among the fundamental conceptions of the 
law. ‘‘Corporation” in Mr. Taylor’s terminology has a double signification: 
on the one hand it may mean “ the sum of legal relations subsisting in respect 
to the corporate enterprise”; on the other it is used to designate “ the body of 
individuals in whom and their appointees are vested the corporate powers.” 
The second meaning obviously accords with the popular notion; the former is 
Mr. Taylor’s substitute for the “legal entity” theory. His conception avoids 
certain theoretical difficulties raised by the ‘* entity’ theory, as, for example, 
the question whether corporations may properly sue on stock subscriptions 
made before incorporation, and questions arising out of “double incorporation ” ; 
on the other hand it seems not to square so well with the diverse citizenship 
rule of the United States courts, and it involves difficulties in the matter of title 
to corporate property. Inasmuch, however, as the exponents of the two oppos- 
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ing theories are in substantial agreement as to what the law is, the question has 
perhaps little more than academic significance: Indeed, it ma doubted 
whether, in the last analysis, Mr. Taylor’s formula is not simply one way of 
defining a legal Jersona, as distinguished from a natural person, and thus essen- 
tially in accord with the commonly accepted view. There can be no doubt, 
however, that his view furnishes the basis for a very clear and simple classifica- 
tion of the entire subject. Starting with an analysis of the idea of a corpora- 
tion in Roman law and in the common law, he next deals with the legal effect of 
acts done prior to, and pop towards, incorporation; he then considers the 
legal relations, growing out of incorporation, between the various parties -- 
state, corporation, officers, stockholders and creditors — between whom legal 
relations may subsist ‘‘ in respect to the corporate enterprise”; and finally he 
considers the relations existing among the members of each class. 

In some portions of the work there is manifest a tendency, all too common 
nowadays, to overwork the doctrine of omnap- For instance, in dealing with 
the subject of de facto corporations Mr. Taylor makes the rules of law concern- 
ing them turn purely on estoppel, with the result that some cases are included 
that involve merely matters of estoppel, and do not depend on the alleged cor- 
poration’s being even de facto ; at the same time other cases are included that 
admittedly do not contain the elements of estoppel. It would seem better to 
concede that these rules require no more abstruse explanation than the public 
policy of reserving to the state alone the right to complain of the failure to 
comply strictly with the requirements it has prescribed. In a similar way the 
doctrine of estoppel is applied to questions relating to de facto officers. It is 
again brought forward in dealing with the subject of ud¢ra vires, but here, it 
would seem, to better purpose. The entire subject of «/tra vires is clearly pre- 
sented. There is much to be said in favor of Mr. Taylor’s view, which makes 
the enforceability of #/tva vires contracts depend primarily upon estoppel, as 
opposed to the two most widely accepted views, — that of the New York courts, 
as laid down ina line of cases beginning with Bésse// v. R. R., 22 N. Y. 258, 
making the right of enforcement turn on performance, and the federal rule, for 
which the case of Central Transportation Co. v. Pullman Palace Car Co., 
139 U. S. 24, is usually cited, that an w/¢ra vires contract can give rise to no 
rights on the contract. A strong argument for Mr. Taylor’s view is that it 
rests the whole doctrine of u/¢ra vires upon principles that apply equally in 
cases of tort and contract. 

An infrequency of reference to English authorities is to be remarked through- 
out the work, many important English cases finding no place among the citations. 
Likewise, some recent American decisions of considerable authority fail to 
appear, although opposed to statements made in the text. Instances of this 
are noted in the discussion of questions of constitutional law in the chapter on 
“Corporation and State,” and also in the chapter on “ Corporation and Share- 
holders,” in the section dealing with the right to reclaim dividends paid out of 
capital. Again, no mention is made of the so-called “one man company” 
cases, such as the House of Lords case of Salomon v. Salomon & Co., | 1897] 
A. C. 22, or of the line of cases represented by Seaton v. Grant, L. R. 2 Ch. 
App- 459, concerning the effect of a shareholder’s motives upon his right to 

ring suit against the corporation. Furthermore, none of the decisions of the 
state courts, like Parsons v. Joseph, 92 Ala. 403, are cited to indicate the diver- 
sity in practice between the state and the federal courts concerning the right of 
a shareholder to sue in respect of wrongs that occurred before he purchased his 
stock. And finally, the important topic of “voting trusts” receives but a pass- 
ing comment. These, however, are but minor criticisms of a work that is on 
the whole extremely accurate, and for a volume of such moderate proportions 


surprisingly complete. 
25 
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A TREATISE ON THE LAW OF JUDGMENTS, including the Doctrine of Res 
Judicata. By Henry Campbell Black. Second edition. St. Paul: West 
Publishing Company. San Francisco: Bancroft-Whitney Co. 1902. 2 vols. 
pp. ccii, 1-754; xvil, 755-1592. 8vo. 

The first edition of this excellent work, published in 1891, was reviewed in 
5 Harv. L. REv. at p. 43. Believing, as is stated in the preface, that the car- 
dinal principles of the law of judgments have remained substantially unchanged, 
the author has retained in the second edition most of the chapter and section 
titles of the first. A number of sections, however, have been rewritten, and 
seven thousand new decisions have been added to the citations. As a result of 
these additions, the present revision comes out some four hundred and fifty 
pages larger than the original work. 

Although the author aims primarily to state the law as it is rather than as it 
should be, he does not fail in his analysis of the subject to indicate that certain 
doctrines, though established, constitute departures from general rules. An 
example of this is the treatment of the question as to the right to attack collat- 
i a grant of administration upon the estate of a person not in fact dead. 
By the weight of agg collateral attack is in such a case allowed. Mutual 
Benefit Life Ins. Co. v. Tisdale, 91 U.S. 238. This, the author points out, is 
an “exception to the rule of conclusiveness attaching to the decree of a probate 
court appointing an administrator.” It would seem, however, that the recent 
case of Hilton v. Guyot merits more attention than a mere statement of the 
point it decides. Ailton v. Guyot, 159 U. S. 113. That case holds that a 
foreign judgment will not be regarded as conclusive unless the country where 
it was obtained accords a similar force to an American judgment. This view, 
however, disregards the fundamental conception that the enforcement of a 
foreign judgment depends upon and is required by principles of the common 
law, which cannot be affected by the action of a foreign government. Zhe 
Nereide, 9 Cranch (U. S. Sup. Ct.) 388, 422; see also Dicey, Conri. Laws, 
10. Retaliation “is for the consideration of the government, not of its courts.” 
Per Marshall, C. J., in The Nereide, supra. 

Of the other important American treatises dealing with the general subject 
of Judgments, none has appeared since Van Fleet on Former Adjudications, 
which was published in 1895. The publication of a work which gives access to 
the many cases decided since that date would for this reason alone seem timely. 


CASES ON INTERNATIONAL LAW, selected from Decisions of English and 
American Courts. Based on Snow’s Cases and Opinions on International 
Law. Edited with Syllabus and Annotations. By James Brown Scott, 
Dean of the College of Law, University of Illinois. ston: The Boston 
Book Company. 1902. pp. lxvii, 961. 8vo. 

In 1893, Dr. Freeman Snow, then instructor in International Law in Harvard 
College, published for the use of his class a collection of cases. The distinc- 
tive feature of the collection was the valuable analytic syllabus of the sub- 
ject with numerous references to treatises, which Dr. Snow included in his 
volume. The book, though ostensibly covering the entire field, did not, how- 
ever, contain all even of the leading cases in which the courts of the United 
States and England have applied the principles of international law; nor did 
the syllabus contain references to the works of some of the distinguished Con- 
tinental jurists. These limitations have been removed in the edition which has 
just been put forth by Dean Scott. 

The original arrangement has, with a few modifications, been retained. Only 
one new section, that discussing the effect of a change of sovereignty on local 
law, has been added. Yet the book is greatly altered. Generally speaking, all 
the leading cases in the United States and England have been gathered to 

ether, and the collection has been brought down to date. In two respects 
ean Scott has departed from Dr. Snow’s scheme. He has omitted all head 
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notes from the cases; and he has removed from the text proper all selections 
from treatises on international law. Some of these selections, with many others 
in addition, he has inserted in the footnotes, which are thus longer and more 
elaborate than those of the earlier book. The footnotes also contain numerous 
citations of decisions bearing on the cases in the text. 

Dr. Snow’s syllabus has been retained, though many of its headings have 
been rewritten. It has, however, been greatly amplified, and is now a valuable 
reference manual on international law. As a collection of most of the leadi 
cases on the subject without headnotes, the book will be readily available for 
law school use; and, on account of the syllabus and the notes, it will be of con- 
siderable use to students of political science. The digest-index of the present 
edition is far superior to the index of the earlier work. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and How- 
ard P. Nash. Vol. V. New York: The American Law Book Company. 
London: Butterworth & Co. 1902. pp. 1118. 4to. 

ANNUAL ANNOTATIONS TO CYCLOPEDIA OF LAW AND PROCEDURE, covering 
Vols. 1.-I1V. 1902. 

The fifth volume of this carefully edited series, the first number of which ap- 

ared less than two years ago, covers topics ranging from “ Bail ” to ** Build,” 
inclusive. Among the more noteworthy articles contributed perhaps the most 
conspicuous is that on Bankruptcy, occupying about two hundred pages: It is 
the result of the joint labors of Mr. James W. Eaton and Mr. Frank B. Gilbert, 
the former of whom had already dealt with the subject in his well-known third 
edition of Collier on Bankruptcy. The article is peculiarly welcome at this time 
in that it includes in its treatment the law that has been formulated or de- 
veloped under the National Bankruptcy Act of 1898 by the cases decided since 
its passage. 

The volume is accompanied by a smaller book with flexible covers, which 
contains the first of the collections of “annual annotations,” that are to be issued 
from year to year. This first collection covers the topics already treated in the 
four earlier volumes, and gathers in accessible form the modifications that were 
made in the law relating to those topics during the year preceding its publi- 
cation. This method of giving the profession regularly and frequently the 
results of constant revision can hardly fail to meet with approbation. 


A TREATISE ON THE LAW OF NEGOTIABLE INSTRUMENTS, on Bills 
h 


of Exchange, Promissory Notes, Negotiable Bonds and Coupons, Checks, 
Bank Notes, Certificates of Deposit, Certificates of Stock, Bills of Credit, Bills 
of Lading, Guaranties, Letters of Credit, and Circular Notes. By John W. 
Daniel. Fifth edition. By John W. Daniel and Charles A. Douglass. 
New York: Baker, Voorhis & Company. 1903. 2 vols. pp. cliv, 933; x, 
1004. 8vo. 


(GERMANY’S CLAIMS UPON GERMAN-AMERICANS IN GERMANY. A Discus- 
sion of German Military and other Laws which may affect German-Americans 
temporarily in Germany, together with some Comment upon existing Treaties. 
By Edward W. S. Say formerly United States Consul, Brunswick, Germany. 
Philadelphia : T. & J. W. Johnson & Co. 1903. pp. xv,12I. 12mo. 


THe LAw OF SURETYSHIP, covering Personal Suretyship, Commercial 
Guaranties, Suretyship as related to Negotiable Instruments, Bonds to se- 
cure Private Obligations, Official and Judicial Bonds, Surety Companies. By 
Arthur Adelbert Stearns. Cincinnati: The W. H. Anderson Co. 1903. 
pp- xvii, 747. 8vo. 
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A TREATISE ON THE LAW OF THE MEASURE OF DAMAGES FOR PER- 
SONAL INJURIES, including Suggestions on Pleading, Evidence and Province 
of Court and Jury, Applicable to the Trial of this Class of Cases. By George 
P. Voorheis. Norwalk, Ohio: The Laning Co. 1903. pp. Ixxxvi, 577. 8vo. 


CASES ON CRIMINAL Law. A Selection of Reported Cases on the Criminal 
Law. By William E. Mikell, Assistant Professor of Law in the University of 
Pennsylvania. Philadelphia: International Printing Co. In two volumes. 
Vol. 1. 1902. pp. 504. 8vo. 


A TREATISE ON THE LAW OF BANKS AND BANKING. By John T. 
Morse, Jr. Fourth edition. By Frank Parsons. Boston: Little, Brown and 
Company. 1903. 2-vols. pp. cv, I-743; 744-1490. 8vo. 


THE ELEMENTS OF THE LAw OF NEGOTIABLE INSTRUMENTS. By John 
W. Daniel and Chas. A. Douglass. New York: Baker, Voorhis & Company. 
1903. pp. xxxi, 418. 8vo. 


PROCEEDINGS OF THE EIGHTH ANNUAL MEETING OF THE IOWA STATE 
Bar AssociaTION, held at Dubuque, Iowa, July 15 and 16, 1902. Tipton, 
lowa: Conservative. 1902. pp. 225. 8vo. 


REPORT OF THE MASSACHUSETTS COMMITTEE ON CORPORATION LAws, 
created by Acts of 1902, Chapter 335. Boston: Wright & Potter Printing Co. 
1903. pp. 306. 8vo. 


